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CASES. 
ARGUED AND DETERMINED: 


IN THE 


SUPREME COURT OF THE STATE OF GHORGIA, 


AT MILLEDGEVILLE, 
NOVEMBER TERM, 1859. 


Present—JOSEPH H. LUMPKIN, 
HENRY L. BENNING, Judges. 
LINTON STEPHENS, 


Susan W. Livery and Hussanp, plaintiffs in error, vs. Taom- 
as B. Harwe t, executor, defendant in error. 


[1.] The probate of a will made upon only five days notice to the widow ofthe 
testator, at atime when she is in a novel and distressed condition, is not pro 
bate tz solemn form as to her. 


[2.] A will being revoked by the subsequent execution of an inconsistent one, 
is it revived by the . single fact that the subsequent will is itself afterwards 
revoked? , * 
[3.] A will having been last known in the custody of the testator, and not found 
after his death, is presumed to have been destroyed by him. 


Petition to revoke probate of will and letters testamentary, 
in Putnam Superior Court.. Tried before Judge Hanpeman, 
at September Term, 1859. 


This was a proceeding before the Court of Ordinary, on 
the part of Susan W. Lively, the widow of Lewis P. Har- 
well, deceased, but who, since his death, has intermarried 
with George W. Lively, and the said George W., to annul 
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and revoke the probate of a paper pronounced and recorded 
as the last will and testament of said deceased by said Court 
of Ordinary, upon the grounds: 

Ist. Because said paper writing, dated 15th February, 1858, 
after the making thereof, was in the lifetime of deceased re- 
voked by him, by the execution and publication of a will of 
a later date, to-wit: about 1st July, 1858. 

2d. Because, after the revocation of the will of 15th Feb- 
ruary, 1858, the same was never republished or revived by 
deceased. 

3d. Because the paper dated 15th February, 1858, is not 
the last will and testament of deceased, but the paper of 1st 
July, 1858, and that the former was improperly admitted to 
record and probate.. 

4th. Because the will or paper of July, 1858, has never been 
produced for probate, or in any matter put in issue. 


Thomas B, Harwell, the executor of the will of February, 
1858, and to whom letters testamentary thereon had been 
granted, on being served with a copy of the petition, and an 
order or rule to show cause why said probate and letters 
should not be revoked, appeared, and for cause why, &c., 
showed : 

Ist. That said Susan W., the widow and heir at law of de- 
ceased, was duly cited to be and appear at the Court of Or- 
dinary, where and when said probate was granted. That 
she failed to appear, but permitted said will to be admitted 
to record, expressing herself satisfied that the same should be 
probated. And having been thus made a party to said pro- 
ceeding, she is now concluded by the action and judgment 
of said Court. 

2d. That since said probate and the granting of letters tes- 
tamentary to respondent, the said Susan W. has had in pos- 
session and under her control, the house and lot and furni- 
ture devised and bequeathed to her for life, in and by said 
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will, and that she has not returned or made an offer to return 
the same to respondent. 

3d. That said Susan W. has recognized respondent as the 
executor of said will; acquiesced in his qualification, and 
purchased property at the sale made by him as executor, and 
received from him the twelve months’ support allowed to 
her by law. 

For the foregoing reasons, respondent submitted that said 
Susan W. was estopped from contesting said probate and let- 
ters, and from moving to annul and revoke the same, 

Respondent further answered, that said probate should not 
be revoked, because said will was not revoked by Lewis P. 
Harwell in his lifetime; and even if there was a later will, 
as alleged, the same had no revoking clause—was not mate- 
rially different in its provisions from the one probated—and 
such !ater will being in the possession of deceased, and not 
found since his death, the presumption is thathe destroyed it, 
and thereby revived and set up the will probated. 

After argument, the Ordinary dismissed the rule, holding 
that movants were estopped by the proceedings had upon 
the probate; and holding further, that said probate was in 
solemn form. From this decision movants appealed, and 

the cause being transferred to the Superior Court, came on 
for trial at September Term, 1859. At the conclusion of the 
testimony, and after argument, the Court, at the request of 
counsel for respondent, charged as follows: 

ist. That when citation is duly issued to the heir at law, 
and served, to appear and witness the probate of a will, and 
the will is proven by a public examination of the witnesses 
in Court, the probate is in solemn form as to said heir at law. 

2d. That the proof of the execution of a later wiil and of 
its contents, does not revoke the probate of a prior will, made 
in solemn form, unless the original is proved to have been 
lost or destroyed, or fraudulently suppressed. 

3d. That the probate of a prior will is not revoked by a 
later will, unless the original or a copy of the same is sought 
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to be set up by some one having an interest under it, and is 
propounded for probate in lieu of the prior will. 

4th. That when a willis proven to have been delivered to 
the testator immediately after its execution, and deposited by 
him among his valuable papers, and after his death diligent 
search is made for it and it cannot be found, the presump- 
tion of law is, that the testator himself destroyed, and there- 
by revoked it,and the onws is cast upon the party seeking 
to set it up, to show that it was destroyed, or fraudulently 
suppressed or lost. 

5th. That by the Ecclesiastical Law, a later will does not 
revoke a prior will, unless there is an express revocatory 
clause, or a conflict in the two provisions of the two wills; 
and in that event, whether the revocation of the last will sets 
up or revokes the prior will, is a question of intention to be 
left.to the jury. 

To the first four foregoing charges given, as requested, 
counsel for movants excepted. 

The jury found for the respondent; whereupon, counsel 
for movants moved for a new trial upon the following grounds: 

lst. Because the verdict was contrary to law and the ev- 
idence. 

2d. Because the first request, as given in charge, although 
correct as a general legal proposition, yet, under the facts of 
the case, being a proceeding not for a second probate, but to 
revoke one already granted, tended to mislead the jury, and 
to induce them to believe that the presiding Judge held, that 
the probate was not only in solemn form, but thatit estopped 
plaintiffs from moving to revoke it, even after the proof of a 
later will revoking the one admitted to probate. 

3d. Because the charge of the Court, in the language of 
the second, third and fourth requests, was erroneous. 

The Court overruled the motion, and refused a new trial ; 
to which decision counsel for movants excepted, and assigned 


the same as error. 
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W. McKisty; and J. W. Hupson, for plaintiffs in error. | 


E, A. & J. A. Nisper, contra. 
By the Court,—Strvuens J. delivering the opinion. 


Error is assigned in this case on the first four charges giv- 
en by the Judge. 

[1.] The first charge gives correctly the abstract law as to 
what constitutes probate in solemn form, but we think it was 
error to give that charge in this case, because there were not 
facts which could, as we think, have authorized the jury to 
conclude that the probate which was attacked, had been 
made in solemn form. The widow, in this case, had but five 
days notice of the time when the will would be propounded, 
and we do not think that was sufficient notice, under the cir- 
cumstances, True, there is no time prescribed, so far as we 
are informed, but a veasonadle time has always been required 
by the Courts. We do not think that five days was a rea- 
sonable notice to a woman who had been very recently 
thrown, perhaps for the first time in her life, upon her own 
business talents, under circumstances of such affliction as 
would naturally draw her thoughts away from subjects of 
business. This wasa very important matter to her, and five 
days was too short a period for one in her novel and dis- 
tressed condition to make the necessary preparation of pro- 
euring skillful counsel, and looking up evidence. This view 
is greatly strengthened by analogy. In the Superior and In- 
ferior Courts of this State, the party defendant is allowed 
twenty days within which to make up his pleadings, and 
then six months afterwards to prepare his evidence. Even 
in Justices’ Courts, whose jurisdiction is limited to very small 
and comparatively unimportant amounts, the defendant has 
ten days for the preparation of his pleadings, and a month 
afterwards to prepare his evidence. Here, a matter of great 
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consequence was in issue, and Mrs. Harwell was required 
to procure counsel, make up her pleadings, and hunt up and 
produce her evidence, all within the short space of five days. 
There is obviously some limit to the shortness of a valid no- 
tice—nobody will say a minute or an hour will do—and we 
are constrained to think that the time allowed in this case 
was unreasonably short. There was, therefore, no evidence 
to authorize the jury to consider that there had been a pro- 
bate in solemn form, and that issue ought not to have been 


submitted to them. 
The second charge was founded on the first,and of course 


falls with it. There had been no probate in solemn form, 
and it was error to base a charge on the theory of such a 
probate. 

[2.] The third charge is manifestly inconsistent with the 
fifth, which certainly presents the law for the executor as fa- 
vorably asit exists. This third charge relates to the revocation 
of probate generally, probate in common form as well as 
probate in solemn form. Bearing this in mind, its inconsis- 
tency with the fifth charge is easily shown. Now, probate 
in common form does not bind the heir, nor does even pro- 
bate in solemn form bind her, when the revocation is sought 
on the discovery of a later will which was not known at the 
time of the probate. And when she is not bound by the pro. 
bate, she may have it revoked for any cause which would 
have defeated it at first. This charge then is equivalent to 
an assertion that the probate of a will can not be defeated by 
showing that a later inconsistent will was executed, unless 
that later will be propounded for probate. Now, suppose 
the later will to have been revoked—if so, it cannot be pro- 
pounded for probate, and yet, according to the proposition 
contained in the fifth charge, it may defeat the probate of 
the older will, according as the last was revoked with an in- 
tenti6n to revive the first or not. That is to say, the third 
charge asserts that a later will can not defeat the probate of 
a prior one, unless the later is itself carried to probate; while 
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the fifth charge asserts that the later will, without being of- 
fered for probate, may or may not defeat the priorone. This 
third charge then is inconsistent with the fifth. But thema- 
terial inquiry is, whether it is inconsistent with the law? 
We think it is; for we think the fifth charge gives the law 
quite as favorably to the executor as he was entitled to have 
it. There was no error assigned upon the fifth charge, and 
we shall not deliver any judgment on it; but as the ques- 
tion involved in it was thoroughly argued by both sides, I 
will state, for a future guide in discussing the point, what was 
the inclination of Judge Bennine and myself (Judge Lump- 
KIN being absent), and I will add that subsequent reflection 
and examination of authorities have strengthened my own 
impression. It has been along mooted question whether the 
single fact of the revocation of a subsequent will, revives a 
prior revoked one. The argument in favor of the revival is 
this: The first will would be good but for the last which 
revokes it, and this last being itself afterwards revoked, be- 
comes a nullity—has noeffect whatever, and of course leaves 
the prior will unaffected. And it is analogized to the case 
of a statute revived by the repeal of another which had re- 
pealed the first. Such is the rule of the common law in the 
case Of statutes, but the civil law is different, and so is the 
good reason of the thing different. Where a principle is 
sound, it ought to be carried to all strictly analagous cases, 
unless stringent authority forbids; but if the principle be wn- 
sound, analogy ought not to be allowed to carry it toasingle 
case beyond the imperative demands of authority—the cases 
in which it has been already planted by decisions. Then is 
it a sound logical principle that a statute is revived by killing 
the statute which had previously killed the first? Is a dead 
man revived by killing his slayer? Is not the result rather 
this: whereas you had at first one dead man, now you have 
two? But this is itself but an analogy, and analogies are 
often fallacious from want of exact parallelism in the two 
cases. Take, therefore, the’ case before us, Here are two © 
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wills of different dates and inconsistent provisions, and the 
last one, in point of date, is confessedly revoked. Which of 
these papers, or does either show the final testamentary mind 
of the testator? I say neither does. The last one does not, 
as is admitted by everybody, for it is expressly revoked. How 
is it with the first? That contains what was once his mind, 
but we know that he changed that mind when he made the 
last one. Wow do we know that he ever reverted to it? It 
is said that he changed again when he revoked the last, 
This is true, but 4o what did he change? The case is this: 
he had ascheme and abandoned it for another, and then 
abandoned the second. All so faris clear and satisfactory, 
but can you go further and say that, when he abandoned 
the last, he returned to the first? Ifthese two schemes com- 
prehended att ¢he possible dispositions of his property, then 
the conclusion would be a logical one, that when he aban 
doned the one he returned to the other. But when the num- 
ber of possible schemes in every case is legion, you can net 
say that because he has departed from any one, you know 
his mind has settled upon any other particular one out of 
that infinite number. The whole fallacy lies in assuming 
that the two papers exhaust the subject. It seemsto me that 
the abandonment of any one scheme does not of itself afford 
the least indication in favor of any other particular one out 
of an infinite number. Then it can not be said, as the third 
charge declares, that the probate of a will can not be defeated 
or revoked by proof of a later inconsistent will, unless the 
last one itself goes to probate. The question on the probate 
of a will is, whether the paper propounded contains the final 
testamentary scheme of the testator? If it dont, it is not his 
will, and any paper which shows that though the paper pro- 
pounded was once his will, it had ceased to be so, would de- 
feat the proposed probate, (without rebutting proof) whether 
such later paper were itself offered for probate or not. 

[3.] The fourth charge is good, so far as it relates to the 
presumption of the destruction of a will by the testator him- 
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self, arising from the fact that it was last known in his custo- 
dy and can not now be found; but so far as it relates to the 
burden being cast on the person seeking to se¢ upthe missing 
will, wethink it is erroneous for two reasons, It assumes that 
the caveatrix was attempting to set up the missing will, when 
she was in fact claiming an intestacy. It was therefore in- 
applicable to the case. It was wrong, also, because it rests 
upon the third as its basis, and of course falls with it. 


Judgment reversed. 


Waiear Couns, plaintiff in error, vs. Janz P. Cotzins, 


defendant in error. 


Where the husband has a clear estate of twelve thousand dollars, twenty-five 
dollars per month is not excessive temporary alimony forthe wife, nor is five 
hundred dollars excessive counsel fees for her, she having been of high char- 
acter previously, and her character for chastity being attacked by the de- 
fence. 


Divorce and alimony, in Telfair Superior Court. , Decis- 
ion by Judge Love, October, 1859. 


This was a libel for divorce, a vinculo matrimonii, by Jane 
P. Collins against Wright Collins, her husband. The grounds 
of divorce, as set forth in the libel, were cruel treatment, and 
a false charge of infidelity and want of chastity, made against 
her by her husband, and driving her with her youngest child 
from his house, leaving them without means of support. 

Aitached to the libel was a schedule of defendant’s prop- 
erty, amounting to $17,355. 

The defendant answered, admitting the marriage and birth 
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and ages of the children, as alleged in the libel, but denied 
that the youngest child was his, but averring that it was 
some other man’s. Admitted the correctness of the schedule 
of his estate, filed with the libel, but alleged that a part 
thereof was unpaid for, and that his notes were outstanding 
for the same, and that he was indebted about five thousand 
dollars. 

Upon hearing the libel and answer, and proof on the part 
of plaintiff, that defendant was worth the amount contained 
in the schedule, that he made good crops, and that plaintiff 
had no separate estate, the presiding Judge granted the fol- 
lowing order, viz: 

“Tt is ordered, that the said Wright Collins pay over the 
sum of five hundred dollars for counsel fees in prosecuting 
the said divorce case ; and that he pay to Jane P. Collins the 
sum of twenty-five dollars per month, as temporary alimony, 
to commence from the first day of September last, and to 
continue until the termination of the said divorce cause.” 

To which order defendant excepted, on the ground that 
the amounts ordered to be paid for counsel fees and alimony, 
were unreasonable and excessive. 


C. B. Core; and J. R. Cocuray, for plaintiff in error. 
I, L. Harris, contra. 
By the Court.—Strruens J. delivering the opinion. 


The question is, whether the Judge’s award to the wife, 
of twenty-five dollars per month as temporary alimony, and 
five hundred dollars as counsel fees, was so excessive as to 
be set aside for that reason. We do not think there was 
such excess in either item, as requires us to set the award 
aside. With a clear estate of twelve thousand dollars in the 
husband, we do not regard twenty-five dollars as an exces- 
sive monthly allowance for the wife. A lady in her condi- 
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tion in life, might very reasonably expect to be indulged with 
a servant, and her own board with servant hire and servant’s 
board, would in any part of this State, leave, out of twenty- 
five dollars per month, but little for clothing—an item which 
is not to be entirely overlooked. 

In support of the large counsel fees allowed in this case, 
it must be borne in mind, that this was a lady who had pre- 
viously sustained a high character, and that that character 
was directly put in issue by the husband’s line of defence. 
As nothing can be dearer to a lady than her character for 
chastity, so nothing could justify greater expense in its de- 


fence. 


Judgment affirmed. 


Wittram L. Moopy, caveator, plaintiff in error, vs. THomas 
H. Moopy, applicant, defendant in error. 


|1.] An appeal from the Court of Ordinary, like an appeal in other cases, carries 
up the whole case for a new hearing on all the legal evidence that can be 
produced, whether such evidence has been produced on the first trial or is 
first offered at the appeal trial. 

{2.] In passing upon rival applications for letters of administration, by two per- 
sons standing equal in blood to the intestate, the facts that one of the appli- 
cants has been advanced to the extent of his full share in the estate, and is 
setting up an adverse claim to property which was in possession of the in- 
testate at the time of his death, are facts which ought to be admitted in eyi- 
dence and considered. 


Caveat to granting administration, in Morgan Superior 
Court. Tried before Judge Harpemay, at September Term, 


1859, 
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This was an application to the Court of Ordinary of Mor- 
gan county, by Thomas H. Moody, for letters of adminis- 
tration on the estate of John L. Moody, deceased, the father 
of applicant. William L. Moody, another and only other 
surviving son of intestate, filed a caveat to the granting said 
administration on the grounds, that the applicant claimed a 
large part of the estate of which deceased died possessed, 
and which claim was in conflict with his duties as adminis- 
trator of said estate, and further, because said Thomas H. 
Moody had been advanced by intestate in his lifetime, more 
than his share of said estate, and had no interest in the 
same. 

‘he Court of Ordinary pronounced in favor of the appli- 
cant, Thomas H. Moody, and awarded the administration to 
him, from which judgment caveator appealed. 

At the trial in the Superior Court, caveator proposed to 
prove, that the intestate, John L. Moody, died possessed of a 
plantation and negroes, stock and other personal estate, worth 
about seventeen thousand dollars, and over which up to the 
time of his death, he exercised sole control and dominion 
as his own property. That of the whole of this estate said 
Thomas L. Moody claims to have been the owner before 
and at the death of the said John L. Moody, with the excep- 
tion of a small portion, amounting to about twelve hundred 
dollars. He further proposed to prove that the said Thomas 
H. had received advancements from deceased in his lifetime, 
more than one-third the value of said estate, including al! 
advancements made by deceased to his children, [It ap- 
peared that the heirs at law were Thomas H., the applicant, 
William L., the caveator, and the children of a deceased son 
of intestate.] All of which the Court rejected, and refused 
to allow the same to be introduced and submitted to the ju- 
ry, upon the grounds, the same was irrelevant and insuffi- 
cient, if true, to disturb the decision made by the Ordinary. 

To which ruling counsel for caveator excepted. 

The jury rendered the following verdict: “We the jury 
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find i in n favor of the applicant, Thomas H. Moody, and affirm 
the judgment of the Court of Ordinary in granting to him 
letters of administration on the estate of John L. Moody.” 

Whereupon, counsel for caveator tendered their bill of ex- 
ceptions assigning as error the decision aforesaid. 


Josnuua Hir, for plaintiff in error. 
Aveustus REEsE, contra. 
By the Court.—Sreruens J. delivering the opinion. 


This is a contest between two brothers for administration 
on the estate of their father. William Moody, on the appeal 
trial, offered to show two facts, which he contended, disquali- 
fied, or tended to disqualify his brother Mhiomis—orie was, that 
Thomas had already received his full share of the estate by 
way of advancement, and the other was, that Thomas was 
setting up an adverse claim to the larger part of the property 
of ‘which the father died possessed. The Judge, excluded 
the evidence, but we think it ought to have been admitted. 
It was contended in argument that in deciding between rival 
applicants standing in the same degree, the Ordinary is cloth- 
ed with a discretion, which will not be controlled, except for 
the violation of some rule of law. We do not think this is 
acorrect view of the subject. If only errors of law in the 
Ordinary were to be corrected, the remedy would be cerfio- 
rari, and not an appeal. But the remedy is appeal, and by 
our Act of 1821, (see Cobb’s Digest, 497,] appeals from the 
Court of Ordinary are to betried bya special jury “in the 
same way, and under the same regulations as other appeals.”’ 
This takes up the whole case de novo, and submits it to the 
jury upon all the legal evidence which is produced ¢hen, 
without regard to what evidence may have been before the 
Ordinary, on the first trial. Whatever discretion is vested in 
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the Ordinary is passed to the jury by the appeal, and they 
ought to have submitted to them all evidence which tends 
to illustrate the personal fitness of rival applicants, no less 
than evidence, showing a legal disqualification of one of 
them. There is strong reason for saying that one of the 
facts offered to be proven in this case, that is, the fact that 
Thomas was not entitled to any part of the estate remaining 
to be administered, amounts to a legal disqualification of him 
in a contest with his brother, who has no such want of in- . 
terest; for letters of administration, are by express statute to 
be granted according to the same rules which govern in the 
distribution of estates. Now, if he, who has been advanced 
his full share can have no further part of the estate, can he 
be entitled to administration against one, who has an inter- 
est in the estate? We decline to say that the fact in ques- 
tion amounts to a legal exclusion, but we do say, that it 
ought to have been submitted to the jury as bearing at least 
upon the personal fitness of Thomas. And so of the other 
fact, that he was claiming for himself a large part of the 
estate left by his father. If this were true, his interest was 
hostile to the interest of the estate, and estates like every- 
thing else in life, are generally better off in the hands of 
their friends than in the hands of their enemies. 


Judgment reversed. 





James M. Rernuart, plaintiff in error, vs. THe STATE oF 
Georaia, defendant in error. 


{1.] A motion in arrest of judgment can be sustained only {upon such cause as 
is apparent upon the face of the record. 
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[2.] Where a copy presentment appears from the minutes of Court to have 
been established in lieu of a lost original, and the defendant is tried on a pa- 
per which purports to be the original, 

Held, That it does not appear from the whole record, that the paper was not 
the original, for the paper itself which is a part of the record, purports to 
be that original which once was lost, its presence purporting that it has been 
found. 

[3.] A general order from the owner, overseer or employer of a slave to a ven- 
dor of spirits, requesting him to let the slave have spirits in reasonable quan- 
tity whenever he wants it, is no justification for furnishing any quantity» 
however small. 

Indictment for furnishing a slave with spirituous liquors, 
and motion in arrest of judgment, and for new trial. In 

Laurens Superior Court, before Judge HawnsExt, at October 


Term, 1859. 


At the October Term, 1857, of Laurens Superior Court, 
four presentments were made by the grand jury, against 
James M. Reinhart, the plaintiff in error, all for furnishing 
spirituous liquors to a slave. At the April adjourned Term, 
1859, the defendant was put upon trial on one of said pre- 
sentments; he waived formal arraignment, and plead not 
guilty. Before going into trial, his counsel inquired of the 
Solicitor General, Edward T. Sheftall, Esq., whether he was 
proceeding on the original presentment, or an established 
copy, to which the Solicitor General replied, that he was pro- 
ceeding on the original, which had been mislaid, but which 
he had found. It appeared that all the presentments had 
been lost or destroyed, and copies established at April Term, 
1858, upon the motion of the Solicitor General, and that 
defendant had been tried at said Term, upon one of said 
cases, and acquitted. It further appeared that said present- 
ments had not been spread out in full on the minutes of the 
Court, but entries thereon of each, made as follows: 

“The State, ) 


vs. - Furnishing a slave with spirituous 
James M. Reinhart. | liquors. 
Special presentment of the grand jury. 

DANIEL H. COOMBS, Foreman.” 
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The trial proceeded, and defendant was found guilty. 
Whereupon, his counsel moved in arrest of judgment, upon 
the ground, that he had not been tried and convicted upon 
an indictment found by the grand jury, nor upon a legally 
established copy of such indictment. 

At the same time counsel for defendant moved for a new 
trial upon the ground that the verdict was contrary to law 
and the evidence. 

Upon the argument of these motions, it was admitted by 
the Solicitor General, that the indictment was only a copy, 
established by order of Court, and not the original present- 
ment, as he had supposed, and by mistake, had stated when 
going into the trial. 

The Court after argument, refused both motions, and de- 
fendant by his counsel! excepted and assigned said refusal as 
error. 


Danrex & Anperson, far plaintiff in error. 


Sor, GENERAL, contra. 
By the Court.—Sreruens J. delivering the opinion. 


[1. & 2.] The motion in arrest of judgment in this case, is 
founded on the allegation, that the defendant was not tried 
upon an original indictment found by the grand jury, nor 
upon a legally established copy. The record discloses that 
the indictment was expressly waived by the defendant, and 
the presentment put in its stead. The allegation then is 
answered by this waiver, unless it be understood as an alle- 
gation that the paper on which he was tried, was not an 
original presentment nor a legally established copy. Con- 
struing the allegation in this sense, it is unnecessary to cor- 
sider whether it is true or not, for it is sufficient that it is no‘ 
shown to be true on the face of the record. It isa well set- 
tled principle, that a motion in arrest of judgment can be 
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sustained only upon such cause as is apparent upon the 
face of the record. The effort in this case to show the fact 
by affidavits, is a confession, (if any evidence were needed,) 
that it did not appear upon the face of the record. The pa- 
per on which the trial was had, purported to be the original 
presentment, and there is nothing on the record showing that 
it was not what it purported to be. It was said in the argu- 
ment, that the record showed the original had been destroy- 
ed or lost. True, but it did not show that being lost, it had 
never been found. If found, it was the proper paper on 
which to have the trial, notwithstanding a copy had been 
established in its place. The paper itself is a part of that 
record into which the Court had to look, in considering the 
motion in arrest of judgment; and the paper purported to 
be the original, that is to say, it purported that it had been 
jound, There is nothing else in the record inconsistent with 
this, and there is nothing there, therefore, to support this mo- 
tion. Had a motion for a new trial been made on the ground, 
that the paper, though purporting to be the original, was not 
such, nor a rue copy, and that the defendant had been mis- 
led by the statement of the Solicitor General, into such a 
mistake as could have Aurt him, the case would be a very 
different one. But the motion for a new trial is not founded 
at all upon this matter, but only on the ground, that 
[3.] The verdict was unsupported by the evidence. There 
was an abundance of evidence showing, that the de:endant 
had repeatedly sold liquor to the negro in question for his 
own use, and that the negro had drunk the liquor in his 
presence. But it was attempted to justify this selling under 
a geteral verbal order from the employer of the negro to the 
defendant, to let the negro have spirits in “ reasonable quan- 
tity,’ whenever he wanted it. It may be remarked that this 
very defence shows that the spirit was for the negro’s own 
use, but it utterly fails to show legal authority for the sale. 
The law does allow the owner, overseer or employer of the 
slave, to furnish him such quantity as the owner, overseer or 
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employer may deem beneficial to the slave’s health, but the 
law has not done so foolish a thing as to put this same dis- 
cretion in him who sells the spirits, nor can it be put there 
by delegation from him who hasit. If it were placed there, 
the quantity supplied would generally depend much less 
upon its “ reasonableness” or healthfullness, than upon the 
amount of money the slave might happen to have. How 
many vendors would consider that a purchaser was trans- 
cending the limits of reason or health, so long as he was 
paying for all he got? 


Judgment affirmed. 


Gitta SanpeErs, plaintiff in error, vs. F. 8. Jounson, defend- 
ant in error. 


{i.] A note though given on Sunday, and given in a work not of “ necessity or 
charity,” is yet, not within the Act of 1762, for keeping holy the Lord’s day, 
and other purposes, if it be made otherwise than in the exercise of the “or- 
dinary callings” of the parties to the note. 

{2.] On the party pleading the said Act of 1762, is the onus of showing, that the 
contract resisted, was made by the parties to it, inthe exercise of “ worldly 
labor, business, or work, of their ordinary callings.” 


Attachment and assumpsit,in Jones Superior Court. Tried 
before Judge HarpeMAN, at October Term, 1859. 


This was an attachment by F.S. Johnson, plaintiff below, 
against Gilla Sanders, defendant below, on the following 
promissory note, to-wit: 
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$150. Jones County, Groreta, Nov. 4th, 1854. 

On or before the first day of January, 1856, we, or either 
of us, promise to pay F. S, Johnson, or bearer, one hundred 
and fifty dollars, value received. 


his 
(Signed,) WILSON ~% SANDERS, 
mark, 
her 
GILLA »% SANDERS, 
Witness. mark. 
his 
Berry * SANDERS, 
mark. 


lt appeared by agreement of counsel, that the note sued 
on was made and signed on Sunday, 5th November, 1854, 
That the consideration thereof was goods sold and delivered 
to Wilson Sanders, by plaintiff; that said goods were sold 
anterior to the making the note, and on business days, or 
days other than Sundays, and that defendant signed said 
note as security. 

Upon this testimony, defendant requested the Court to 
charge the jury, “that if the note was made and executed on 
the Sabbath or Lord’s day, they should find for the defend- 
ant, as notes made and executed on that day, are void, unless 
the same be for works of necessity or charity ;” which charge 
the Court refused to give, but on the contrary, charged the 
jury, “that the defendant by signing the note, admits its con- 
sideration to be good, and that the note before them is legal 
and collectable.” 

To which charge and refusal to charge, counsel for de- 
fendant excepted. 

The jury found for the plaintiff the full amount of the 
note, and counsel for defendant tendered their bill of excep. 
tions, assigning as error the charge, and refusal to charge as 
aforesaid. 
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Isaac Harpemay, for plaintiff in error. 
R. W. Bonner, contra. 
By the Court.—Bennine J. delivering the opinion. 


Was the Court below right in refusing to charge as reques- 
ted? We think so. 

[1.] If the note was given otherwise than in the exercise 
of “any worldly labor, business, or work of the ordinary” 
“callings” of the parties to it, the note, though made on 
Sunday, was not within the Act of 1762, (Codd 853,) and, 
therefore, was not rendered void by that Act. The request 
takes no notice of this hypothesis, but assumes, that ad/ notes 
made on Sunday, are void, except those made in “ works of 
necessity or charity.” The request was, therefore, we think, 
erroneous. Drury vs. Defontaine, 1 Taunt. 131; Bloxsome 
vs, Williams, 3 B. and C., 233, 234; Sandiman vs. Beach, 
B. and C.,96; Rex vs. Inhabitants of Whitrash,7 B. and 
C., 596; Chitty on Con. 423. 

Was the charge right? We see no error in it. 

[2.] It does not appear from the evidence, that the note 
was made by the parties to it, in the exercise of “ worldly 
labor, business, or work, of their ordinary callings ;” and the 
onus was upon the defendant, (the plaintiff in error,) to show, 
that it was. Itis to be presumed, that all persons are inno- 
cent until it is shown, that they are guilty. It is to be pre- 
sumed, therefore, that the making of the note was no¢ in the 
exercise of the ordinary callings of the parties to the note, 
until the contrary is shown. ‘The evidence does not tell 
us, what was the ordinary calling of any of those par- 
ties—the payee—the principal—the surety. The onus then, 
standing as it did, and the evidence being as it was, we think, 
with the Court below, that the note was to be regarded as 


“ collectable.” 
Thus far, the aim has been, to show, thatthe case is not 
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within the Act of 1762. But even if it were within that 
Act, two serious questions would remain—one, whether the 
note would be void. In Comyn vs. Boyer, (Cro. Eliz., 485,) 
the King’s bench held, that a contract within a similar statute, 
was not void. ‘That Court’s view, probably, was, that the 
penalty was to be inflicted, but that the contract was to be 
held good. And itis difficult to suppose, that any Legislature 
couid intend to aid dishonesty, by allowing parties to repu- 
diate their obligations, merely because incurred on Sunday. 
Encouraging crime is a poor way to punish crime. 

The other question is, whether the Act of 1762, was not 
repealed by the 10th section of the 4th article of the Consti 
tution of Georgia. Does not that Act give to those “religious 
societies,’ which believe, that the “ Lord’s day” is the first 
day of the week, a “ preference” over those which believe, 
ihat the “ Lord’s day” is the seventh day of the week? If 
it does, it is in conflict with that section. 

» These questions we do not determine, that not being neces- 
sary in the view we take of the case. 


Judgment affirmed, 


‘Vaomas B. Rares and Wire, et al., plaintiffs in error, vs. 
Enisna Perryman, defendant in error. 


1.) dn trover, a deed to the plaintifl; from one who has no title, can giye the 
plaintiff no right to recover. 

| , 3,4.] When the existence of superior evidence is shown, inferior evidence 
¢ not admissible, until it is alsoshown, that the superior js not attainable. 


VOL, xXIx.—.34 
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Trover for negroes, in Putnam Superior Court. Tried be- 
fore Judge HarpEemay, at September Term, 1859. 


This was an action of trover brought by plaintiffs in error, 
against the defendant in error, fora negro woman named Ma- 
linda and her increase. 

The defendant pleaded the general issue and the statute 
of limitations. 

Upon the trial plaintiffs proved that the negroes in contro- 
versy were in the possession of defendant, and heldand used 
by him as his own property. He further proved the value 
of said negroes and their hire. That defendant got Malinda 
from David Perryman, and that they were claimed by Nancy 
Perryman or her children, the present plaintiffs. That Nan- 
cy Perryman died in 1850. That plaintifis are the children: 
of David and Nancy Perryman. That they had nochildrer 
in 1828; plaintiffs were born after that year. | 

Plaintiffs then offered in evidence the following deed, viz: 
“ GrorGiA, GREEN Counry. 

Know all men by these presents, that I, James Fretwell, of 
the county and State afuresaid, for and in consideration of 
the sum of five dollars to me in hand paid, as well as for 
the good will and affection which I have and bear to Nancy 
Perryman, have given, granted, bargained and conveyed, and 
hereby give, grant, bargain and convey, and deliver to Cul- 
len Fretwell, his heirs, executors and administrators, in trust 
for the sole and separate use of the said Nancy Perryman, 
during her natural life, a certain negro girl named Malinda 
about 15 or 16 years of age, to have and to hold said negro 
girl Malinda and her increase, unto him the said Cullen A. 
Fretwell, his heirs, executors and administrators, for the sole 
use and benefit of the said Nancy Perryman, during her nat- 
ural life, and at her death the right and title of said negro 
girl Malinda and her increase, to go to and be vested in 

such children as the said Nancy Perryman may have living 
at her death. 
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In testimony whereof Ihave hereunto set my hand and 
seal. This 5th January, 1829. 
(Signed) JAMES FRETWELL. [seEat.] 
In presence of 
Jno. S, Carey, 
James 8. Park, J. 7. C. G. C0.” 


Defendant objected to the introduction in evidence of this 
deed, unless its execution was first proved, it not having been 
recorded agreeably to law, and therefore not admissible in 
evidence without proof of execution. The Court sustained 
the objection; whereupon, plaintiffs proved the execution of 
said deed by the subscribing witnesses thereto, as well as by 
James Fretwell, the donor, and closed. 

Defendant’s counsel moved fora nonsuit, upon the ground 
that plaintiffs had shown no title to the negroes sued for, the 
deed from Fretwell not being evidence in itself of title inhim, 
when it appeared from his depositions that he never had the 
possession of said negro Malinda, and there being no evi- 
dence of title in Fretwell. 

The Court stated that it would sustain the mction for a 
nonsuit upon the case, as then made by plaintiffs, but per- 
mitted them to adduce further proof, and to proceed with 
their case. To which ruling plaintiffs excepted. 

It was admitted by defendant’s counsel that Martha Hen- 
derson, (laughter of John Henderson, was the wife of James 
Fretwell. 

Plaintiffs further proved by the depositions of Cullen A, 
Fretwell and Elizabeth Fretwell that, in the year 1824, John 
Henderson, the father of Mrs, Fretwell, loaned said negro Ma- 
linda to Nancy Perryman. He said to deponents, “that he 
was taking the said negro girl Malinda to loan to Nancy$Per- 
ryman, as she was a negrohe had given to his daughter Mar- 
tha,” and they saw him taking her down to Nancy. Mar- 
tha Henderson held the negro by will and deed of gift made 
in the year 1823. Elisha Perryman obtained possession of 
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said negro by moving David Perryman and family into his 
house in 1831, and said that he held her for loaned money— 
Your hundred dollars—two hundred of which had been re- 
paid to him. James Fretwell was the brother-in-law ‘of 
Nancy Perryman, and was perfectly solyent in 1829. That 
David Perryman never considered the negro his, but said 
she was loaned to his wife. When they first knew Malinda, 
in the year 1821, she was in the possession of John Hen- 
derson. 

Defendant's counsel objected to this proof going to the jury, 
on the ground that it appeared from the answers of the wit- 
nesses, that Martha Henderson held the negro by will and a 
deed of gift, referred to by witnesses,and that said will and 
deed being higher evidence, should beproduced. ‘The Court 
sustained the objection, and plaintiffs excepted. 

Plaintiffs then offered in evidence the willof John Hender- 
son, the fifth clause of which, and upon which they relied, 
was as follows : 

“T confirm unto my daughter, Martha Henderson the land 

and negroes given her by me, in a deed of gift bearing date 
29th July, 1823, and vest in her the right of said negroes and 
fand.”’ 
Tothe introduction of which defendant objected, upon 
the ground that reference was made in said will to a deed of 
gift, which should be first produced. The Court sustained 
the objection, and plaintiffs excepted. 

Plaintifls then proposed to show, that John Henderson had 
said that he had willed Malinda to Martha Henderson. Up- 
on objection, the Court repelled this evidence, and plaintiffs 
excepted. 

Plaintifls then proposed io show, that defendant had ad- 
mitted the title of James Fretwell, and to this end offered the 
depositions of certain witnesses, The Court refused, upon 
abjection, to allow the depositions to be read, and plaintiffs 


excepted. 
Here plaintitis closed,and the defendant offered no evidence. 
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The Court charged the jury as follows: “ ‘Plaintiff in tro- 
ver must show title in himself before he can recover; and in 
this case, if they should believe from the evidence, that James 
Fretwell, under whom the plaintiffs claimed, was not in pos- 
session of the property, and never had been in possession 
then they should find for the defendant.’ To all of which 
charge plaintifis excepted. 

The jury returned a verdict for defendant; whereupon, 
counsel for plaintiffs tendered their bill of exceptions, assign- 
ing as error, the rulings, decisions and charges aforesaid ex- 
cepted to. 


Junius WinerieLp; E. A. Nesrrr, for plaintiffs in error. 
J. Apams; and N, G, Foster, contra. 
By the Court.—Berxnixe J. delivering the opinion. 


Was the opinion of the Court below, on the motion for a 
nonsuit, right? 

f1.] At the time when that motion was made, the only ev- 
idence to show title in the plaintiffs, was the deed from James 
Fretwell to Cullen Fretwell conveying the slave to him in~ 
trust for Nancy Perryman, during her life, and afterwards, 
for her children. And there was evidence to show, that 
James Fretwell, though he made this deed, had never been 
in possession ofthe slave. There was no evidence to show, 
that he then had, or that he ever had had any title to the 
slave. Thusstood the case, atthe time when a motion for a 
nonsuit was made. The Judge announced, that he would 
sustain the motion, unless further evidence was offered. And 
ve think, that he was right. The plaintiffs claimed under 
James Fretwell. If he never had title, he could give them 
none. He never had title. The evidence thereon, being the 
best. Therefore, they had none. 

The plaintiffs then, acting on this announcement of the 
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Judge, ‘attempted, by further evidence, to show title in James 
Fretwell. 

And first, they offered the interrogatories of Cullen and 
Elizabeth Fretwell. 

These two witnesses swore, that Martha Henderson, the 
daughter of John Henderson, became the wife of James 
Fretwell; that the slave Malinda, originally, belonged to 
John Henderson; that they heard him say, in 1824, that he 
had given Malinda, to his daughter Martha. But they also 
swore, that he made this gift to Martha, by will and deed of 
gift. The Court excluded the interrogatories—holding that 
the interrogatories showed that there was better evidence of 
the gift to Martha, than the sayings of John Henderson, viz: 
the will and the deed of gift. And we think, that the Court 
was right. It is true, that the interrogatories did show, that 
there was a willand a deed of giftof John Henderson, which 
conveyed the slave to his daughter Martha. <A deed or a 
will is higher evidence than sayings. And it is a rule of law, 
that when the existence of superior evidence is shown, infe- 
rior evidence shall not be received, until it be also shown, 
that the superior is unattainable. It was not shown, that the 
deed or will was not attainable. 

[3.] Secondly, the plaintiffs offered the will of John Hen- 
derson, of which the fifth clause was as follows: 

“I confirm, unto my daughter, Martha Henderson, the 
land and negroes given her, by me, in a deed of gift, bearing 
date 29th July, 1823; and vest in her, the right of said ne- 
groes and land.” The Court held, that this will should be 
excluded, until the deed of gift to which, it refers, should be 
produced. And we think, that the Court was again right 
The will did not, itself, identify the negroes, but referred to 
the deed, as that by which they were to be identified. The 
will, therefore, did not, by itself, show, that Malinda, the slave 
in dispute, was one of the negroes, it gave to Martha Hen- 
derson ; it did show, however, that that was a matter to be 
settled by the deed. On that point, then—the point, wheth- 
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ar Malinda was one af the negroes covered by this clause of 
the will or not—the deed was the highest evidence. The 
deed was not produced; no excuse was offered for its non- 
production. Under the rule aforesaid of the best evidence, 
the Court was, therefore, we think, required to exclude the 
will. 

[4.] Thirdly, the plaintiffs offered to establish title in James 
Fretwell, by showing, that he, Fretwell, had said, that the 
girl Malinda, was his; in other words, by showing, that 
Fretwell, whilst admitting, that he had never been in pos- 
session of Malinda, yet claimed title to her. This, they of- 
fered to establish, by the interrogatories of James Fretwell 
himself. In those interrogatories, he swore, that he had ne- 
ver had possession of the slave, and yet, that she was his; 
but he also swore to matters which made it clear, that this, 
his claim to the slave, was a claim under the will of John 
Henderson. That will, then, was better evidence of his title, 
than his verbal assertion that he had a title under the will. 

This verbal assertion was, therefore, to be excluded, under 
the rule aforesaid, until the will should be preduced, or its 
non-production be accounted for. The Court did exclude it. 
We think, therefore, that the Court did right. 

The charge of the Court, was but a repetition of the opin- 
ion of the Court, announced on the motion for a nonsuit 
The charge was, therefore, we think, right. 

In conclusion, it may be remarked, that according to the 
disclosures of the evidence in this case, the title to the slave, 
is not in Elisha Perryman, but in the legal representative of 
David Perryman. Those disclosures show, that Elisha re- 
ceived the slave, from David, to secure the payment of a loan 
of $400—of which $200 has been repaid; they show also 
that the hire of the slaves thus far, has been more than suf- 
ficient to pay off the remaining $200. 

Should the legal representative of David, recover the slaves, 
the present plaintiffs may, perhaps, assert against Aim, the 
title which they have been trying to assert against Elisha 
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Perryman ; if they can and should do that, they may, by 
bringing forward their higher evidence, have betier success, 
than they have had in this suit. 

















Judgment aflirmed. 





Meuins, Curris & Suerwoop, plaintifis in error, vs. Crosre 
J. Horne, defendant in error. 


Sinas C. Hernrne, plaintiff in error, vs. Crossy J, Horne, 
defendant in error. 


An appeal from a confession of judgment, reserving the right of appeal, is gaod 
although no juries were in attendance on the Court at which, the confes- 
sion was made. 


Assumpsit, in Lownds Superior Court. Decision by Judge 
Cocnran, June, 1859. 


These two cases being against the same party, and involv. 
ing the same legal questions, were heard and decided together 

These cases were broughtin the Inferior Court, and at the 
second or trial! Termin said Court, defendant confessed 
judgment, reserving the right of appeal, and the cases were 
accordingly transferred to the appeal in the Superior Court, 
as provided by law. 

Upon the call of the cases for trial, at June Term, 1859, 
defendant moved to dismiss the appeals, on the ground that, 
at the Term of the Inferior Court when the confessions of 
judgment were made, no jury was drawn or empanneled. 

It appeared that both cases were issued and returnable to 
the February Term, 1858, of Lownds Inferior Court. That 
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the court-house of said county was burnt, with all the records 
of the Courts, in June, 1858. That at the succeeding regular 
Term of said Inferior Court, on the first Monday in August, 
1858, it being the trial Term of said causes, no jury was in 
attendance—none having been drawn or empanneled—but 
a majority of the Justices of said Court were present,and held 
the Court and transacted the business before them ; and that 
these cases were then called in their order, and plaintiffs, by 
their counsel, confessed judgments in said cases, respectively, 
to defendant, reserving the right of appeal, and that plaintiffs 
gave the bonds required by law, and paid all cost, &e. 

The presiding Judge granted the motion, and dismissed 
the appeal in both cases, on the ground that there was no 
jury drawn or empanneled at said Term of the Inferior Court, 
when said confessions were made and appeals entered, and 
consequently, no judgment could be rendered at or by said 
Inferior Court, from which an appeal could be taken. 

To which decision counsel for plaintiffs excepted. 


A, P. Wraicur; and Sewarp, for plaintiffs error. 
Morean; and Hunrer, contra. 
By the Court.—Bennine J. delivering the opinion. 


Were the appeals good? _If so, the judgments dismissing 
ihem, were erroneous. 

The appeals were good, if the confessions of judgment 
were good, and if appeal lies from a confession of judgment— 
this may be assumed. 

The confessions of judgment were good. What has the 
presence of a jury, to do with a confession of judgment? No- 
thing. Confession of judgment isa substitute for verdict 

And a Court is a Court, notwithstanding, it lack a jury 
Many judicial acts may be done without a jury. Receiving 
a confession of judgment is one of them. 
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Appeal lies from a confession of judgment; at least, it 
does, when the right of'appeal, is reserved in the confession ; 
and that right was reserved inthiscase. Nisbet vs. Lawson, 
1 Kelly, 275; 5 Ga, 298. 

We think, then, that the judgments dismissing the appeals 
were erroneous. 


Judgments reversed. 


Oxiver H. P. Bonner, et al., trustees, claimants, plaintiffs in 
error, vs. Krncuen Lirt te, plaintiff in fi, fa., defendant in 
eyror. 


In claim cases, where there isa legal affidavit of claim, and also a legal claim 
bond, a forthcoming bond is not necessary to the hearing of the claim—and 
the claim will not be dismissed upon the ground, that the Sheriff has turned 
over the property to the claimant without taking a forthcoming bond. 


Claim, in Putnam Superior Court. Decision by Judge 
HarDEMAN, at September Term, 1859. 


This was a claim interposed by Oliver H. P. Bonner and 
Richard W. Bonner, trustees of Nancy C. Andrews, to a ne- 
gro woman named Mary, levied on under and by virtue of a 
fieri facias, in favor of Kinchen Little, against James G, 
Andrews, Thomas G. Andrews, and John D. Diomatari; the 
negro was levied on by the Sheriff as the property of James 
G. Andrews. 

At the trial, upon the call of the case, counsel for plaintiff 
in fi. fa., Little, moved to dismiss the claim upon the ground 
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that claimants had failed to give or file a forthcoming bond, 
as reyuired by lawin such cases. After argument, the Court 
granted the motion and dismissed the claim, to which decis- 
ion counsel for claimants excepted. 


Junius Winertep, for plaintiffs in error. 
Georce T. Barrierr, contra. 
By the Court.—Sreruens J, delivering the opinion. 


We think itis very plain that under our claim laws, the claim 
is perfectly well made when the claimant has made the legal 
affidavit, and given the requisite claim bond for damages, &c. 
. The forthcoming bond is a privilege to the claimant, and not 
a requisite with which he must comply. By it he hasa 
right to the possession of the property until the sale; if he 
can get that possession without it, that is a matter between 
him and the Sheriff, not affecting in the slightest degree the 
interest of the plaintiff in execution. The judgment dis- 
missing the claim in this case, must be reversed. 


Judgment reversed. 


Greexe H, Tompson, plaintiff in error, vs. Wintram A 
Witson, defendant in error. 


Knowledge of a matter, was acquired by an attorney at law, from the plaintiff, 
during the existence of the relationship of attorney and client, between him 
and the defendant. 

Heid, That he was competent to testify concerning the matter, as a witness for 
the defendant. 
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Assumpsit, in Greene Superior Court. Tried before Judgs 
Harprman, at September Term, 1859. 


This was an action of assumpsit by William A, Wilsou, 
against Greene H. Thompson, on a promissory note, dated 
24th May, 1855, for two hundred and five dollars and sixty- 
two cents, payable one day after date, to said Thompson cr 
bearer. 

The defendant pleaded the general issue, and failure of 
consideration, in this, that the property purchased of plain- 
tiff by defendant, and which constituted the principal part of 
the consideration of said note, was not the property of plain- 
tiff, but owned and held by him in partnership with another, 
and that said plaintiff was the owner of but one-half of the 
same, whereas, he represented that he was the sole and ex- 
clusive owner thereof, and defendant purehased upon that 
representation. 

At the trial, plaintiff offered in evidence the note sued 0%, 


and closed. 


The defendant’s attorney, /. C. Fuller, Hisq., offered himseli 
as a witness for defendant, to prove that the consideration in 
part of the note sued on, was the balance of the purchase 
money of certain horses, buggies and other things incident 
to a livery stable,and a mail contract, the knowledge of which 
facts was acquired by the witness from the plaintiff, who 
voluntarily brought the note to him for collection after he 
had been retained by defendant, aud communicated the facts 
proposed to be testified to. 

Plaintiff objected to the witness, and the testimony pro- 
posed, on the ground that he was au atiorney in the cause, 
and that the facts proposed to be testified to, came to his 
knowledge during the existence of the relationship of client 
and attorney. The Court sustained the objection and repe!- 
led the testimony, and counsei for defendant excepted. 

Defendant then called the plaintiff as a witness, who, up- 
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on the direct examination, testified, that the note sued on 
was given for the balance due on an account exhibited. 
That the discrepancy between the amounts of the note and 
the balance of the account, was owing to another small note 
being added, due to him by defendant; that he signed said 
contract ; that his brother owned one-half the property at 
the time of the sale to defendant. 

Cross-Examined.—He testified, that at the time of the sale, 
his brother, D. W. Wilson, was his partner, and owned a 
half interest of the property sold to defendant; that he paid 
over all the money he received on the mail contract specified 
in the written contract, to said D. W. Wilson, partner of de- 
fendant, and took his receipt therefor; he signed said con- 
tract exhibited to him the year after he sold the property spe- 
ecified init; he sold one-half the property only ; the amounts 
charged for the property was a fair value for the entire in- 
terest: he considered the whole property worth a ‘thousand 
dollars ; considered the mail line worth a thousand dollars, 
- but sold his interest, being a half interest in the whole prop- 
erty, for one thousand dollars; that he has run the mail line 
specified in said contract; that the whole income was $2,200 
per annum ; the expense of running about $1,200 or $1,800 ; 
that he sold the note prior to the suit, and took it up again ; 
never told defendant that he would not make him pay it; 
never told the purchaser of the note why he took it up. He 
considered the whole property at the time of the sale, worth 
$2,000. 

Defendant objected to all such parts of the foregoing testi- 
inony, elicited on cross examination, as went to show that 
plaintiff sold only a half interest in said property, on the 
ground, that it altered or varied the terms of the written 
contract. 

The Court overruled the objection and admitted the testi- 
nony, and counsel for defendant excepted. 

Defendant then introduced in evidence the paper or ac- 
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count, denominated by the witnesses the “evitfen con- 
tract,’ as follows: 
G. H. Txomrson, 
Bought of Witit1am A. Witson, 


1855. 
May 24th. 1 Hack, - . - - - - $75 
2 sorrel horses, (Gumbo and Shanghai,) 
$75 each, - - - - $150 
1 bay mare, (Puss,) - - - - . 6 
1 sorrel horse, (Fox,) - - . - 80 
2 old Buggies, - . - . - 75 
1 old Barouche,~ - - - - - 50 
1 bay horse, (Bob,)_ - . - - 75 


His interest in crop of corn, 75 acres, more or less, 150 





$700 
One mail contract, running from Greensboro’ to Scull 
Shoals, ending July Ist, 1855. 
Also, the mail contract, commencing Ist July, 1855, and 
ending Ist July, 1859. 


May 20. Received of Greene H. Thompson, in cash, 
$806, and one note given on 24th day of May, for $194, 


making in all $1,000. 
(Signed,) WM. A. WILSON. 


John T. Dolvin, sworn for the defendant, testified : That 
he knew the property, and thinks that the prices specified, 
were full prices for the entire interest; thought the mail con- 
tract from Greensboro’ to Penfield, worth nothing; that to 
Scull Shoals, worth less. 

James M. Langford, for defendant, swore that the prop- 
erty was specified in said contract at full prices. That the 
mail line might be worth a thousand dollars; he had run 
the line several years and made nothing; did not think the 
‘ contract worth anything. 
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Plaintiff offered to read in reply, the depositions of Nicho- 
las H. Wilson, his brother. To which counsel for defendant 
objected, on the ground that the contract for the sale of said 
property being in writing, the effect of the testimony pro- 
posed, was to change and alter the terms of said contract. 

The Court overruled the objection, and admitted the depo- 
sitions, to which decision counsel for defendant excepted. 

The cause being submitted to the jury, they found for 
the plaintiff the full amount of the note. 

Whereupon, counsel for defendant tendered their bill of 
exceptions, assigning as error the rulings and decision 
aforesaid excepted to. 


T. 2. R Cops; and F. C. Futter, for plaintiff in error. 
Paitip B. Roprnson, contra. 
By the Court.—Bernnine J. delivering the opinion. 


To render an attorney incompetent to testify concerning a 
matter, knowledge of it, must have come to him, “from his 
client, or during the existence, and by reason of the relation- 
ship of client and attorney.” Cobd, 280. 

Knowledge of the matter about which, it was desired to 
question Mr. Fuller, the attorney for Thompson, did not 
come to him, from Thompson, and although, it may be, that 
it came to him, during the existence of the relationship_of 
client and attorney, between him and Thompson, yet it did 
not do so, by reason of that relationship. That he was 
Thompson’s attorney, was rather a reason calculated to pre- 
vent such knowledge from coming to him; for, as Thomp- 
son’s attorney, he was of course, one of the last men, to whom 
Wilson would, if he had known that fact, have communi- 
cated any information relating to the case. 

Yet the Court below, held Fuller incompetent. We think, 
therefore, that it held wrong. 
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Was the Court right in admitting the evidence of the two 
Wilsons? We think so. 

The objection made to this evidence, was, that it varied 
the written contract. But it is not true, that there was any 
written contract. What the plaintiff in error, seems to re- 
gard as a written contract, is nothing but an account in fa- 
vor of Wilson, against Thompson. An account is nota 
contract, it is the act of but one of the parties to the sale or 
transaction, certainly it is not a contract in writing. 

The objection then, was not truein point of fact. 
quently it was not good. 


Conse- 


New trial granted on the first exception. 


























CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGI, 


AT ATHENS, 


NOVEMBER TERM, 1859. 


Present—JOSEPH H. LUMPKIN, 
HENRY L. BENNING, | suages. 
LINTON STEPHENS, 


Horatio J. Goss, Jr. and Wires, plaintifts in error, vs. Joun 
ExsernuArt, administrator, et al., defendants in error. 


W. II. B. gave to each of his daughters, by will, certain property, “to them 
and their children, heirs of their body.” 

tied, That the daughters took respectively, an estate for life, remainder to 
their children, born and to be born, at their death. 


In Equity, in Elbert Superior Court. Tried before Judge 
Tuomas, September Term, 1859. 


This was a bill filed for direction, by John Eberhart, ad. 
ministrator of William F. Eberhart, deceased, against Hora- 
tio J. Goss, Jr., and his wife, Melita Goss, and William B. 
Eberhart and Zilla A. Eberhart, infant children of Mrs. 
Goss, by a former husband, the said;William F. Eberhart, 
deceased, complainant’s intestate, 

The bill states that William H.= Barnett, deceased, late of 


VOL. XxIx.—35 
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the State of Alabama, died, leaving a will, the fourth and 
sixth items of which, were as follows, and for the proper 
construction and execution of which, the direction of the 
Court is sought, viz: 

Item Fourth, My will and desire is, that my negroes, not 
otherwise disposed of, shall be equally divided between my 
six children, hereafter named, to-wit: Francina E. Matthews, 
wife of Robert C. Matthews; Melita S. Eberhart, wife of 
William F. Eberhart ; Martha S. Colquitt, wife of William 
T. Colquitt; Eliza E. Barnett, Zilla A. Barnett, and William 
B. Barnett, so as to make them all equal, except my daugh- 
ter Nancy, to whom I have given ten dollars, which is all she 
is to receive from my estate; and to my son William B. 
Barnett, I have given him three negroes, and gold watch as 
above named. 

Item Sixth. My will and desire is, and I do hereby give 
and bequeath all of the property of every description, that 
I have given, or may hereafter give, to each of my daughters, 
I give to them and their children, heirs of their body, and 
not subject to be sold by their respective husbands, or liable 

Sor debts in any manner whatever. 

The bill further states, that complainant, as the administra- 
tor of William F. Eberhart, has possession of eight negro 
slaves, received by said Eberhart in right of his wife, under 
the foregoing clauses of the will of William H. Barnett, de- 
ceased. That the said intestate William F. Eberhart, left as 
his heirs at law and distributees, his widow, the said Melita 
S., (who has since intermarried with Horatio J. Goss, Jr..) 
and two infant children of tender years, to-wit: William B. 
Eberhart and Zillah A. Eberhart. 

The questions were, whether Mrs, Eberhart took an abso- 
lute estate in the property bequeathed, or whether she took 
as a joint tenant or tenant in common with all her children, 
a well those born as to be born, or whether she took an es- 
tate for life, remainder to her children. 
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4 The defendants answered the bill, admitting all the facts 


therein stated. 
The cause was submitted to the jury upon the bill and an- 


swers. 

Counsel for the defendants, Goss and wife, requested the 
Court to charge the jury, that under the fourth and sixth 
clauses of the will of William H. Barnett, deceased, the prop- 
erty therein bequeathed to Melita S. Eberhart, (now Mrs, 
Goss,) vested in her absolutely; and, if not, then to charge, 
that she had a life estate in said property, with remainder to 
her children, born and to be born. 

Which charge the Court refused to give, but charged that 
the property belonged to Mrs. Goss, and all her children, 
present and future, as tenants incommon. To which charge 
and refusal to charge, counsel for Goss and wife excepted. 

The jury returned a verdict in conformity with the charge 
and instructions of the presiding Judge. Whereupon, coun- 
sel for Goss and wife, tendered their bill of exceptions, as- 
signing as error the charge and refusal to charge aforesaid. 


Hester & AxermMAN, for plaintiffs in error. 
Reese; and T. R. R. Cons, conéra. 
By the Court.—Lumpxin J. delivering the opinion. 


The question in this case, arises upon the construction of 
the 6th item of the will of the late William H. Barnett. 

The testator having in the previous parts of his will, dis- 
posed of his property to his wife and children, proceeds thus: 
“My will and desire is, and I do hereby give and bequeath 
all of the property of every description, that I have given or 
may hereafter give, to each of my daughters, I give to them 
and their children, heirs of their body, and not subject to be 
sold by their respective husbands, or liable for their debts, in 
any manner whatever.” 
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His daughter Melita S, Eberhart, wife ‘if William F. Eber- 
hart, had two children at the date of the will, and at the 
death of the testator; William F, Eberhart has since died, 
and the widow has intermarried with Horatio J. Goss, Jr., by 
whom she has one child. 

The administrator of William F. Eberhart, finding the 
negroes received under the will of William H. Barnett in the 
possession of his intestate at the time of his death, took pos- 
session thereof, as a part of his estate; and filed the present 
bill, asking the direction of the Court respecting this prop- 
erty. 

It is insisted by counsel for the plaintiff in error, that the 
words create an estate tail in Mrs. Eberhart, and that hence 
under the law, she took an absolute fee in it. The antago- 
nistic view to this, and the one held by the Court, is, that 
Mrs. Eberhart took as tenant in common with her children, 
born and to be born. 

Without stopping to controvert both, or either of these po- 
sitions, I would remark, that to maintain the first, namely, to 
make this an estate tail, the words “children” in the will, 
must be wholly disregarded. And so on the other hand, to 
support the position of the defendant in error, and the decis- 
ion of the Circuit Court, the word “ heirs,’ must be ignored, 

But it is not allowable thus to mutilate an instrument, 
whether deed or will. On the contrary, it is our duty to give 
effect to all the words, if possible. Here it is not only pos- 
sible, but by doing so, we ascertain the true meaning of the 
testator. He gives the property to his daughter and her chil- 
dren, heirs of her body. Now no one is the heir of the liv- 
ing. The employment of this term therefore, indicates, that 
the children were not to take a present estate, but one that 
should come to them after the death of their mother. 

Our construction then is, that the daughter, Mrs, Eberhart, 
took a separate life estate, with remainder to such children, 
born and to be born, as survived her. And this case seems 
to be identical almost with that of Crawford against Trot- 
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ter, wherein, a legacy of £100 stock was bequeathed to 
Lady Scott and her heirs, (say children.) In the case at bar, 
it is to her children, heirs of her body, just reversing the col- 
location of the words. Sir John Leach, V. C., was of opin- 
ion, that Lady Scott was entitled for life, remainder to her 
children, the word “heirs,” which was synonymous with 
children, importing that they were to take after her death. 
(4 Madd. 361; Burdett vs. Young,9 Mad. 93; 3 Bro. P.C., 
50, & C.) 

I would only add, that where the construction is doubtful, 
the Courts Jean to the implication of life estates. 


Tuomas B. Gay, plaintiff in error, vs. Suerop H. Gay, de- 
fendant in error. 


[1.] An assent to the life estate is an assent to the devise over, whether it be x 
vested or contingent remainder. 

. [2.] If, after the death of the first taker, the executor by the will has a trust to» 
perform, arising out of the property, the rule would not hold; for in that case 
the property must be subject to his control, and of course he must have the 
legal title. 

[3.] When slaves are directed by the will to be divided between the remainder- 
men, and they are left by the tenant for life, in possession of one of the ten- 
antsin common, he is a fit and proper person to institute proceedings to 
make the division. = 


Appeal from the Ordinary, on application for letters testa- 
mentary, in Clark Superior Court. Decision by Judge Hurcu- 
ins, at August Term, 1859. 


This was an application to the Court of Ordinary of Clark 
county, by the plaintiff in error, for letters testamentary on 
the estate of Robert Sims, deceased. This application was 
resisted by the defendant in error, who filed a caveat to the 
same. The case coming on for trial in the Superior Court 
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on appeal from the Ordinary, was submitted upon the follow- 
ing agreed statement of facts, viz: 

That Robert Sims died, leaving in full force his last will 
and testament, whereby he devised and bequeathed his es- 
tate to his wife for life, remainder to his brother’s children, 
and appointed his wife Johanna Sims executrix, and Gilbert 
Gay and Thomas B. Gay executors of said will. That his 
wife, the said Johanna, alone qualified, and took upon her- 
self the execution of the will, paid the debts of the estate, and 
as tenant for life, took possession of the entire property. That 
in the latter partof the year 1856, the said Thomas B. Gay 
renounced the executorship of said will; that at that time 
the said Johanna, being very old and unable to manage said 
property, Sherod H. Gay, the caveator, at her request, and 
with the consent of the said Thomas B. Gay, took her and 
her personal property into his possession,and removed them 
from the county of Clark to the county of Fayette, where the 
said Johanna remained until her death, which occurred 9th 
September, 1858. That after the death of the said Johanna, 
the property continued inthe possession of the said Sherod 
H. Gay, who being one of the remaindermen under said will, 
filed his bill in chancery, asking the aid and direction of that 
Court in the distribution of the property amongst all the re- 
maindermen. 

That after Mrs. Sims’s death, and the filing said bill in 
equity, Thomas B, Gay proposed to withdraw and revoke 
his renunciation of the executorship of said will, and to 
qualify as executor thereof; which application was made to 
the February Term, 1859, of the Court of Ordinary of Clark , 
county, and opposed and resisted by the said Sherod H. Gay. 
It was further agreed that William Gay, whose heirs are, by 
said will, entitled toa part of said estate in remainder, de- 
parted this life before the death of Mrs. Sims. 

Upon the foregoing facts, the following points were made 
and submitted for the decision and judgment of the Court 
below: 
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ist. Whether the said Theses B. Gay may retract his re- 
nunciation of executership and now qualify. 

ad. If he may, whether under the will of Robert Sims, de- 
ceased, and the facts aforesaid, there is any estate of Robert 
Sims, deceased, unadministered, or whether the entire es- 
tate and all interest therein, has not passed and become vest- 
ed in the remaindermen. 

3d. Whether a Court of Equity may not, under the facts 
aforesaid, entertain jurisdiction, and make distribution 
amongst the remaindermen, without further administration. 

The following are the clauses in the will of Robert Sims, 
deceased above referred to: 

“ First. Tleave all my estate, both real and personal, to my 
beloved wife, Johanna Sims, during her natural lifetime, and 
to be used by her and for her support and benefit, as she 
may think proper, after paying all my just debts and funeral 
expenses. 

“ Second. After the decease of my beloved wife, as afore- 
said, I want the slaves, that shall then belong to the estate 
freed, if the laws of our country will authorize it. If not, I 
want the estate, both real and personal, equally divided be- 
tween the heirs of Daniel Carter and John Sims, of Rocking- 
ham county, North Carolina, aiso, the heirs of Allen, Joshua, 
Gilbert, William, and Thomas Gay, Joseph Thompson and 
Jeremiah Walker.” 


After argument, the presiding Judge held and adjudged, 
that the will of Robert Sims, deceased, had been fully exe- 
cuted, and that no part of his estate remained unadminis- 
tered, and refused the letters testamentary. To which de- 
cision counsel for applicant excepted, and assigns the same 
as error, 


T. R. R. Coss, for plaintiff in error. 


Tipwetu & WALKER, contra. 
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By the Court—Lvmpxin J. delivering the opinion. 





Counsel for the caveator and defendant in error waiye 
the question as to the right of the plaintiff in error to retract 
his renunciation of the office of executor, and insist only upon 
the ground, that the estate of the testator was fully adminis- 
tered. And weconcur with the Circuit Judge upon this 
point. 

When the executor assents to the life estate, it is an as- 
sent to the devise over, whether it be a vested or contingent 
remainder. If it be a vested remainder, the assent is abso- 
lute; if contingent, it is qualified—that is, it is subject to the 
condition upon which the remainder is to vest. Here, the 
condition or contingency annexed has happened, and hence 
the qualified assent has become absolute. 1 Comyn’s Dig. 
Title Administration, letter C. p. 354; 3 Iredel?’s Eq. Rep, 
554, and the authorities there cited; 5 Iredell’s Law Rep. 
87. 

If the executor had, in this case, a trust to perform, arising 
out of the property, after the death of the tenant for life, this 
rule would not hold. For in that case, the property must be 
subject to his control, and of course he must have the legal 
title. But according to the provisions of this will, there is 

nothing to do but to divide the slaves amongst the remain- 
dermen. And this can be as well done under the bill al- 
ready filed by one of the tenants in common for that purpose 
and with whom the property was left at the death of the ten. 
ant for life. as by an executor. 





i 
| : Judgment affirmed. 
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Ingram and Ingram vs. Fraley. 


Emma Incram and Era Ingram, (by their next friend,) 
plaintiffs inerror, vs. Witi1am Fratey, executor, &c., de- 


fendant in error. 


“J, LaFayette Ingram, make the following disposition of my property: Owing 
to the peculiar condition of my property, and being desirous of keeping my 
negroes together as long as it can be done, and having the utmost confidence 
in my long tried friend, William Fraley, that he will entirely carry out my 
wishes and desires, as they may be expressed by me, either verbally or in 
writing; and well knowing that my said friend will, by this will, be able much 
more effectually to dispose of my estate, as I wish it done, than I could at this 
time do myself, and with much less trouble to himself, Ihereby give to the 
said Fraley my entire estate, real and personal, notes. and other debts due me. 
money and property of every kind. 

‘T nominate, constitute and appoint my friend William Fraley, executor ofthis 
my will, hereby revoking any and all former wills by me made, and declare 
this to be my only last will and testament.” 

Held, That the words accompanying the bequest in this will, created a trust, 
and would, had the trust been sufficiently declared, excluded all discretion in 
the legatee ; but the testator having failed to declare the trust, the legatee did 
not take the estate beneficially, but held the same as trustee for the next of 
kin of the deceased, 


In Equity, in Hancock Superior Court. Tried before 
Judge Tuomas, at October Term, 1859. 


This was a bill filed by Emma Ingram and Ella Ingram, 
by their next friend, against William Fraley, for a discovery 
and account of the estate of LaFayette Ingram, deceased, and 
that defendant be decreed to pay over to complainants their 
distributive share thereof, as heirs at law of decedent, they 
being the children of a deceased brother. 

Defendant resisted thisdemand on the ground that La- 
Fayette Ingram departed this life, leaving in full force his 
last will and testament, whereby he devised and bequeathed 
his entire estate to defendant, and that complainants had no 
right, title or interest in or to the same, or any part thereof. 

The following is a copy of the will of LaFayette Ingram, 
deceased, under and by virtue of which defendant claimed 
the estate aforesaid, to-wit: 
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“ Srate or Georara, Hancock County. 

I, LaFayette Ingram, of the State and county aforesaid, 
being at this time sick, but of sound and disposing mind and 
memory, do make the following disposition of my property : 
Owing to the peculiarcondition of my property, and being 
desirous of keeping my negroes together, as long as it canbe 
done; and having the utmost confidence in the integrity of 
my long tried friend, William Fraley, of said county, and that 
he will entirely carry out my wishes and desires, as they 
may be expressed to him by me, either verbally or in wri- 
ting; and knowing that my said friend will, by this will, be 
able much more effectually to dispose of my estate, as I wish 
it done, than I could at this time do myself, and with much 
less trouble to himself, I hereby give to the said Fraley my 
entire estate, real and personal, notes and other debts due me, 
money and property of every kind. 

I nominate, constitute and appoint my friend William 
Fraley, executor of this my said will, hereby revoking any 
and all former wills by me made, and declaring this tobe my 
only true last will and testament. 

I have hereto subscribed my name and affixed my seal, this 
10th day of July, 1856. , 

(Signed) LAFAYETTE INGRAM. [1. s.] 
Signed, sealed and declared by the testator to be his last will 
and testament, who, in his presence, and in the presence 
of each other, have hereto subscribed our names as wit- 
nesses. The words “than I could at this time do my- 
self,’ interlined before signing by the testator or witnesses. 

KE. W. Aurrienp, 

R. Goopior Harper, 

Evizasetu Harper.” 


Complainants’ counsel opened their case by reading the bill 


and answer. 
Defendant’s counsel submitted the following statement of 


facts agreed upon by counsel on both sides, viz: 
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That testatorand William Fraley were brothers-in-law— 
the latter having married testator’s sister in the year 1828. 
Upon the death of testator’s father, testator and defendant, 
about the year 1832, purchased jointly the plantation of their 
deceased ancestor, and placed their negroes on it; they have 
subsequently bought jointly small adjacent pieces of land; - 
they have farmed together from the year 1832 to the time of 
Ingram’s death ; they purchased jointly, in the mean time, a 
family of negroes placed on the farm; their negroes have 
intermarried, and become mixed in families for more than 
one generation. ‘Testator was a bachelor; lived on the farm ; 
encouraged this intermarriage, and treated all the negroes 
with like humanity and attention. William Fraley lived in 
the village of Sparta, and furnished some things that had to 
be bought off of the farm; sold most of the cotton crops, 
and managed chiefly the outside business; Ingram sold such 
things as grain, &c., sold and delivered at the plantation. 
Testator and defendant had their joint transactions, including 
a purchase of lands in Alabama, amounting to several thou- 
sands of dollars. Among the negroes on the plantation, were 
a family of mulattoes, to which testator, for reasons not ne- 
cessary to be repeated, had a strong affection; the closest in- 
timacy and fullest confidence existed between testator and 
defendant; Fraley’s wife died before testator. 





Defendant then introduced the following evidence: 

Ingram Bass sworn, testified : That he lived with testator, 
working on the farm, in 1832 and 1833, and from 1835 to 
-1839 lived ina quarter of a mile of him; during that time 
<new of no settlement between Fraley and Ingram; was in- 
timate with Ingram; he talked freely with witness as with 
any one; heard of no settlement between Ingram and Fraley. 

Henry T. Fraley testified ; That he lived with his uncle, 
the testator; went there to live in 1846 or 1847, after witness 
quit school; prior to that time spent his vacations with him; 
lived in the house with him three or four years after 1846 ; 
‘nows of no settlement between my uncle and my father, the 
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defendant; my uncle told me frequently that there never 
was any settlement; told me asa reason that there never 
was any settlement, that he never intended to divide his 
property, or separate his negroes; he intended to leave it to 
his sister’s children; had no sister but my mother; heard 
him say the night before he made his will, that he did no: 
want his property togoto Alabama; that he was willing to die 
but if he was to die that night, part of his property would 
go there. 

Cross-examined.—Witness told him he might make his 
will any time he wanted; he said he did not want it to go to 
Alabama; he was very ill; he died about two days after the 
will was made ; after he madehis will he had no conversa- 
tion with me about his property; when witness left him, he 
was talking with witness’s father; it may have been twelve 
months before his death that he said he intended to give his 
property to his sister’s children; not able to fix the time. 

LaFayette Fraley testified: That the morning testator 
made his will, and after it was made, the others went out of 
the room ; he asked witness to hand him a gourd of water ; 
he said he did not want his property to go to Alabama. 

All that portion of the foregoing testimony, relating to the 
sayings of the testator, were ruled out and excluded by the 
presiding Judge, from the consideration of the jury. 

The Court charged the jury, that the will contained a valid 
disposition of the estate of LaFayette Ingram, deceased, and 
vested the same absolutely in William Fraley, the legates 
therein named, and that complainants were not entitled to — 
recover. To which charge complainants excepted. 

The jury, under the charge aforesaid, found for the defend- 
ant. Whereupon, counsel for complainants tender their bi!! 
of exceptions, assigning as error the charge aforesaid. 


J. Winerietp ; Atex. H. Sreruens; and Rost. Toomss, 
for plaintiffs in error. 


B. H. Hitt; and T. R. R. Cons, contra. 
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By the Court——Lumpkin J. delivering the opinion. 


It will be conceded that the words used in this will, are 
sufficient to vest the legal title to the property in William 
Fraley. And the question is whether, from the whole will, 
we are bound to infer it was not the intention of the testator 
to give it to him absolutely, but on the contrary, that a trust 
was intended. Ifso, William Fraley, the legatee, will be 
excluded from taking any beneficial interest under the will. 

I have neither the time nor the inclination to review the 
library of volumes read on the argument. The numerous 
decisions upon this question, have been thoroughly examined 
by the able and distinguished counsel who have argued the 
case, And the conclusion to be drawn from this thorough 
review is, that so infinitely various are the forms of expres- 
sion used by testators, that all that remains for the Courts to 
do, is to determine, upon the terms employed in each partic- 
ular case, whether an absolute gift was intended, or was 
the legal title placed in the hands of the legatee, to enable 
him to carry out some fiduciary appointment respecting the 
property ? 

Where the testator declares expressly that he gives the 
property upon trust, and yet declares no trust, it is admitted 
there is no doubt or difficulty. It has long been established 
that, in such a case, the next of kin will take. And yet it 
must be conceded, that a fiduciary intent may be equally 
indicated by other expressions. And can it, we ask emphat-_ 
ically, make any difference when equivalent words are used ? 
No particular words, we know, are necessary to create a trust. 
This is cne of the elementary rules, under the head of Trusts. 
The books make no such distinction. It would be too un- 
reasonable ever to find favor or foothold in the Courts. 

If Briggs against Penny (8 Engl. L. & E. R. 231) be law, 
it settles this case conclusively for the plaintiffs in error. 
This is not disputed. There, the testatrix, Frances Harley, 
after giving to the legatee, Sarah Penny, certain pecuniary 
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legacies, and making other bequests, gave all the rest, resi- 
due and remainder of her personal estate to Sarah Penny, 
her executors, administrators, and assigns, “ well knowing 
that she would make a good use and dispose of it in a man- 
ner in accordance with her views and wishes.” She nomina- 
ted Sarah Penny her sole executrix, and declared, “that alone 
to be her last will and testament.” The testatrix never for- 
mally declared her “views and wishes.” Various papers 
were found in her handwriting, expressive of her “views 
and wishes;” and containing directions for Miss Penny, with 
regard to her property. Butthose papers were some of them 
void under the Mortmain Act, and none of them were ad- 
mitted to probate. 

‘It was held by the Vice-Chancellor, upon the construction 
of this will, that Miss Penny did not take the residue bene- 
ficially, but that it was a resulting trust in favor of the nex: 
of kin. And this decree was affirmed by the Chancellor, up- 
on the appeal. It needs only to read the two wills to see 
how much stronger the case under consideration is than this, 

But it is insisted that this case is contrary both to princi- 
ple and precedent; and therefore, is not law. The learned 
and eminent counself have failed, we think, in making good 
this assumption. It is in conflict with neither, but in ac- 
cordance with both, when properly understood and applied, 
Morice vs. the Bishop of Durham (10 Ves. Ch. Rep. 522,) 
is admitted on allsides to lay down the true doctrine upor. 
this subject. Let us test then this case by that. 

Lord Eldon there distinctly held, that “ifthe testator mean: 
to create atrust, and not to make an absolute gift, but the 





trust is ineffectually created—is not expressed at all—or fails, 


the next of kin take.” And “on the other hand, if the party 
is to take himself, it must be upon this ground, according te 
the authorities, that the testator did not intend to create a 
trust, but intended a gift to that person for his own use and 


benefit.’ To this sound and sensible rule the Court ad- 
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hered in Briggs and Penny, and by it we will abide in the 
case before us. 

It is true that Lord Eldon did say that “it might perhaps 
originally have been as weil to have held, that if the testator 
did not declare any trust, the person to whom the property 
was given should take it.” Thus yielding implicitly, that 
the law was otherwise. And this great Judge will find few, 
we apprehend, to concur with him in the opinion, that where 
property is placed in the hands of another, for a particular 
purpose or person, that if the desire and design of the testa- 
tor fails of accomplishment, for any cause, that the mere na- 
ked trustee or depository should, therefore, take and hold it 
for his own use and benefit, to the exclusion of the next of 
kin. Sneha proposition is abhorrent to every one’s sense of 
justice. 

Where the language of the will is vague and indefinite as 
to the objects of the trust, this fact is legitimately used as an 
argument, to shaw, that no trust was intended to be created. 
This is relied on in Dforice vs. The Bishop of Durham. 
And not denied in Briggs vs. Penny. But if the words in 
the latter, “ well knowing that she will make a good use and 
dispose of it in a manner in accordance with my views and 
wishes,” were deemed sufficient to impose a trust in Briggs 
us. Penny, a multo fortiori do the terms of Mr. Ingram’s 
will necessarily import a trust. 

“Having the utmost confidence in my long tried friend 
William Fraley, and that he will entirely carry out my wish- 
es and desires, as they may be expressed to him, verbally or 
in writing, and knowing that my said friend will by this 
will be enabled, much more effectually to dispose of my es- 
tate as J wish it done than I could at this time do myself, 
and with much less trouble to himself, I hereby give,” &c. 

Can any one read or hear read this will, and contend, that 
it was the intention of the testator, to give his property to the 
legatee absolutely and for his own use and benefit. To ar- 
rive at such a conclusion, it must be by some arbitrary and 
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sockinieal rule of construction not patent to the common un- 
derstanding. We know of none such; nor do the adjudica- 
tions furnish any. 

This whole will is embraced in a single sentence. Andit 
has been urged with much plausibility, and even force, that 
the recitation in the preface is nothing more than the reasons 
assigned by the testator, for making the bequest which follows, 
However specious this reasoning, we are not satisfied of its 
soundness. Hither the testator had previously made known 
to Mr. Fraley his “ wishes and desires,” as to the disposition 
he intended him to make of his property, or he designed to 
doso, “verbally or in writing.” Otherwise he could not say 
that he had entire confidence in his integrity, that he would 
carry them out fully. And what possible difference can 
there be between such a case, and that of a testator who 
gives all his estate to one upon trust, but never declares the 
trust? None that we can see, 

And suppose the objects of the trust in this case were cer- 
tain, and the plan of disposition also, would any Court hold, 
that the words of this will were not imperative, and its exe- 
eution could not be enforced? Surelynot. Chancery would 
decree, it has done often, upon words much less mandatory, 
that there was no discretion left to the legatee, but an obliga- 
tion imposed upon his conscience by the will, not inclining 
him merely, but compelling him to execute the testator’s pur- 
pose. Such, at any rate, is our interpretation of the will. 
It has been ingeniously suggested that while the terms of 
this will might be sufficient to create a trust in an English 
will, still that consequence would not necessarily follow 


here. That there, the wish or desire of the testator was na- 


turally supposed to be founded on and growing out of his 
affection for the object of his bounty, his legatee. He gave 
his land or his stock or his money, to his relative, his friend, 
or to charity; not for the love or regard he had for the thing 
given, but for the person to whom given; or the purpose for 
which he gave. But that this is not necessarily so in Geor- 
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gia. Thatitis not an uncommon thing for our people to 
cherish a strong affection for their negroes. Fidelity, asso- 
ciation, mutual struggles and benefits, and many other causes, 
often produce warm attachments between master and slave, 
which must enter into the solicitude of the owner in deter- 
mining and directing how his property shall be disposed of 
after his death. True, our laws prohibit manumission; but 
they do not forbid the master to permit his slave to select 
his future owner, and to express the desire, that husband and 
wife, parent and child, friends and relations, shall not be 
separated, but kept together as long asit can be done. 

Grant all this, Counsel seem to have overlooked the fact, 
that a trust may have been contemplated for the benefit of 
the slaves themselves; and prompted by the very causes 
which he suggests. Nothing is more common in the slave 
States. Still if the testator failed to declare it, are not the 
next of kin equally entitled? We do not see, that this sup- 
position helps the construction contended for, in behalf of 
the defendants in error. 

And then, if we look to surrounding circumstances, as dis- 
closed by the outside evidence, the case is plain. The parol 
proof was offered by Wm. Fraley, and rejected by the Court. 
That decision is excepted to; but the opposite counsel agree 
that it shall be considered by this Court without objection, 
and what does it establish ? That the testator uniformly de- 
clared, that none of his s/aves, should go to Alabama, or to 
the Ingrams, if you please, his brother’s children, but that 
he intended to give them to his sister's children, the young 
Fraleys, but nol to their father, the legatee. 

I would remark in passing, that had he declared express- 
ly, that the complainants in the bill, his heirs at law, should 
never inherit any portion of his estate, still they would take, 
unless it had been disposed of otherwise. (Wright vs. Hicks, 
12 Ga. Rep. 155.) And we submit in all candor, if owing to 
the peculiar situation of the testator’s property, and the par- 
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amount wish and desire of his heart was, to keep his negroes 
together as long as possible, is it not much more probable. 
that he would have directed this to be done, until the young- 
est child of William Fraley became of age, and then to be 
divided between the offspring of his sister, than to have giy- 
en them to their father unconditionally, who was an aged 
man; and at whose death, to say nothing of other con- 
tingencies, they would have been subject to a subdivision 
amongst his family ? 

And yet if this was the purpose in the mind of the testa- 
tor, and he failed to declare it, the complainants would come 
in for the two-sixths of their uncle’s estate, which they are 
seeking to recover; the four Fraley children taking the other 
four-sixths. 

Wishing to meet this case in the strongest light in which: 
it has been presented to sustain the judgment, we have fore- 
borne to intimate several testamentary schemes which might 
have been in the testator’s mind, in the disposition of his 
estate, To say nothing of any emancipation project, what 
is there effectually to combat the idea, that he intended his 
slaves for his sister’s children, and to make up the portion of 
his nieces, out of his lands, notes and other effects ? 

But being convinced from the face of the will, that some 
trust was intended, without pretending to know or even to 
guess what that trust was, no more than we could have done, 
had the testator simply declared that he gave his property to 
William Fraley, wpon trust, and there stopped ; we are clear 
that the legatee takes nothing beneficially under the will of 
LaFayette Ingram, and that the estate is subject to distribu- 
tion between the next of kin of the deceased. 


Judgment reversed, 


Judge Sreruens having been of counsel in this case, prior to bis promotios 
to the benclt, did not preside. 
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Wittram HH. Apams, et al., executors, propounders, plaintiffs 
in error, vs. James M, Sanpice and Wire, caveators, de- 
fendants in error. 


On an issue of will, or no will, the executor presented himself as a witness, to 
prove the affirmative ; and, to render himself competent, he offered to deposit 
asum sufficient to pay the costs. 

Held, That he would still be interested in the event of the suit, tothe extent of 
the costs, because, if he gained the case, the costs would come out of the 
other party, and he would get back his deposit. 


Caveat to will, in Elbert Superior Court. Tried on ap- 
peal, before Judge Tnomas, September Term, 1859. 


The plaintiffs in error, as executors of the last will and tes- 
tament of William Pulliam, deceased, being cited to probate 
said will in solemn form, the defendants in error filed their 
caveat to the same, upon the following grounds, viz: __ 

Ist. Because, at the time said paper writing was executed, 
the deceased was not of sound and disposing mind and mem- 
ory. 

2d. Because deceased was unduly influenced to make, 
sign and acknowledge said paper. 

3d. Because the contents of said paper were never read by 
deceased, or otherwise made known to him. 

After trial and argument, the Ordinary pronounced for 
the will, and ordered the same to record and probate in sol- 
emn form of law; from which decision caveators appealed, 

At the trial on the appeal, in the Superior Court, counsel 
for propounders proposed to examine as a witness, William 
H. Adams, one of the executors of said will, and who had 
qualified as such, the witness first offering to release and re- 
linquish all his interest in the commissions due on the estate} 
to deposit whatever amount the Court should adjudge suffi- 
cient to pay all costs, and to purge himself by oath, that he 
had assumed no personal liabilities on account of or touch. 
ing the estate of deceased. The presiding Judge ruled the 
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| witness incompetent, and repelled the testimony, and _pro- 
pounders excepted. 

The testimony being closed, the Court charged the jury, 
who, thereupon, retired and found against the will. Where- 
npon, counsel for propounders tendered their bill of excep- 
tions, assigning as error— 

ist. The ruling of the Court refusing to allow Adams, one 
of the executors, to be sworn and examined as a witness in 
the cause, upon the terms and conditions above stated. 

2d. The charge of the Court upon the subject of undue in- 
fluence, when there was no evidence of any unduc influence 
before the jury. 

3d. The charge of the Court, “‘that the decisions of the 
Supreme Court must be enforced until repealed by the Gen- 
eral Assembly,” when there never had been any decision in 
this case by the Supreme Court. 


VYanpuzer; and Toomss, for plaintiffs in error. 


Hesrer & AKkERMAN, contra. 





By the Court.—Bennive J. delivering the opinion. 


Was the Court right in holding, that Adams was incom- 
petent to testify, for himself, and his co-executor, Maxwell? 
We adhere to the opinion, that if a person is not interested 
m the event of the suit, he is competent to testify in the suit, 
atthough he may be a party to it. 19 Ga. 203; 18 Ga, 
609; 22 Ga. 58. 
i} The only question for us then, is, would Adams have been 
| interested in the event of the suit, if his offer had been ac- 
cepted by the Court, and complied with by himself. 

First, suppose that so much of Adam’s offer, as related to 
thie deposit of a sum sufficient to pay the costs, had been ac- 
eepted by the Court, and complied with by him, would that 
have relieved him from all interest in the event of the suit, 
so far as the costs were concerned? We think not. Sup- 
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pose he and his co-executor had gained the case, what would 
have become of this deposit? It would have gone back to 
him, for, in that event, the payment of the costs, would have 
fallen upon the losing party, not on him and his co-execu- 
tor. Consequently, Adams would still have been interested 
in the event of the suit, just as much as he would have been, 
if there had been no such deposit made. This is a result 
from the fact, that the offer was a thing coming from Adams, 
instead of from the legatees named in the will. If they had 
made a deposit of a sufficient sum, to pay the costs, the case 
would have been different; for the effect of such a deposit, 
would have been, that the costs should fall either, on the 
legatees, or on the caveators, and, therefore, that the costs 
could never fall on him, Adams, And inthe caseof The 
Central Railroad vs. Hines, Perkins §& Co.,19 Ga.'(supra,) 
the deposit was made, not by the party himself offered as 2 
witness, but by his co-parties—his former partners—he hav- 
ing sold out to them, after the commencement of the suit by 
the partnership. He, therefore, wasin no danger from the 
costs. 

We think, that Adams would still have been interested in 
the event of the suit, tothe extent ofthe costs, if his offer as 
to the costs, had been accepted by the Court and complied 
with by him. If we are right in this, the offer was insuffi- 
cient in that particular ofit, which respected the costs; and 
if insufficient in that particular, it was to be rejected, no mat- 
ter how sufficient it might be, in the other particulars. It is 
needless, therefore, to consider it in respect to those particu- 
lars. 

The result is, that we affirm the judgment excluding 
Adams. 

The next question is, was the Court right in charging, on 
undue influence. It is said, that there was no evidence of 
unduefinfluence. We think, that there was some evidence 
on that point; that, at least, there was some evidence as to 
which, the caveators might have argued, that it showed 
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undue influence. That was the evidence of Eaverson, tt 
was not pretended, that the charge did not state the law of 
undue influence, correctly. | 

We cannot say, then, that the Court erred, in charging on 
the question of undue influence. 

The third and last exception was abandoned. 


Judgment affirmed. 


Joun VENABLE, plaintiff in error, vs. Gites Mrirewet, de- 
fendant in error. 


The executor of a will is the proper administrator of the whole estate, as well 
of that part of which the will does not dispose, as of that disposed of by the 
will. 


“Appeal from Ordinary, in Jackson Superior Court. Decis- 
ion by Judge Hurcurns, at August Term, 1859. 


This was an application by the plaintiff in error, for letters 
of administration on that portion of the estate of William D. 
Martin, deceased, contained in the sixth clause of the last 
will and testament of deceased, and which clause had been 
held and declared void under the statutes of the State pro- 
hibiting the emancipation of slaves, &c. 

The Court of Ordinary ordered the letters to issue, holding 
that the deceased died intestate as to the property mentioned 
in said sixth clause, and that the same vested in his heir sat 
law, and did not go to the residuary legatee. From this 
judgment the defendant in error, Giles Mitchell, who was 
the executor of said will and residuary legatee, appealed, and 
the cause coming on to be heard in the Superior Court, on 
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the appeal, the presiding Judge of that Court (Hurcutns) re- 
versed the judgment of the Ordinary, holding that the resid- 
uary legatee was entitled to the property contained in said 
clause, and that there was consequently no estate to be ad- 
ministered. 

To this decision Venable, the applicant, excepted and as- 
signs the same as error. 


Geo. Hintyer; and Axermay, for plaintiff in error. 
Coss & Lumpkin, contra. 
By the Court.—Srerurns J. delivering the opinion. 


This was an application for letters of administration de o- 
ais non, founded upon the idea that the executor could not 
administer intestate estate. Wethink this idea isa mistake, 
for by our statute of 1828, (See Cobd’s Digest, p. 327,) exe- 
eutors are directed to hold the “residuum or wndevised real 
or personal estate as trustees for the distributees or next of 
kin of their deceased testator or testatrix.” It is unnecessary 
to consider whether or not there is any intestacy in this case, 
for under this statute the executor is the proper administra- 
tor of the intestate as well as of the testate estate. There was 
no use, therefore, for an administrator de bonis non, and the 
application was properly refused. 


Judgment affirmed. 
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Turner P. Quiver, plaintiff in error, vs. Tnomas F. Per- 
sons, defendant in error. 


A Court of Chancery has power to allow a defendant, to amend his answer, by 
striking out a part of it. 


In Equity, in Warren Superior Court. Decision by Judge 
Tuomas, at October Term, 1859. 


This was a bill filed by Turner P. Oliver, administrator, 
against Thomas F. Persons. 

Counsel for defendant moved in this cause to amend the 
defendant’s answer, filed on the Sth of August, 1855, by 
striking out the entire answer, and so much of a subsequent 
answer filed 15th April, 1857, as is in the last words and 
lines thereof, to-wit: “ and also of his two previous answers 
and pleas in this case as though the same were written again, 
and here appropriately set forth, pleaded, and answered in 
apt words, and in proper form.” 

Counsel for complainant objected to the proposed amend- 
ment. 

The Court overruled the objection and granted the motion 
allowing the amendment. To which decision, counsel for 
complainant excepted. 

Defendant then moved to amend the minutes of said Su- 
perior Court at the April Term, 1855, in the following man- 
ner, and by granting the following order, to-wit: 

Turner P. Oliver, — se Bill for discovery, relief, 


vs, &c,, in Warren Superior 
Thomas F. Persons. Court. 


On motion, ordered that complainant’s solicitors show 
cause at such time as it may suit the convenience of the 
Court to hear them, why the minutes of this Court at April 
Term, 1855, should not be amended by writing therein, nunc 
pro tunc, the following order granted in the above stated 
case at the Term aforesaid, to-wit: 
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“Upon hearing the above stated rule, and it appearing to 
the Court that defendant had prepared a plea and answer in 
said cause which is submitted to said Court upon the first 
day of this T'erm, though not within the three months, nor 
had filed it on the first day of this Term; said answer pur- 
porting to be in full to all such facts of the bill not pleaded 
to, and moving at the same Term to be now permitted to file 
the said plea and answer. It is ordered that the said mo- 
tion to file said plea and answer be overruled, and the first 
above stated order be granted.” 

The foregoing rule having been served and the motion 
having been called up for determination, complainant’s coun- 
sel objected to the allowance of the same. 

A. H. Stephens, Esq., one of the counsel for the defend- 
ant, stated in his place, (it being agreed by counsel for com- 
plainant, that he need not be sworn,) that the Court at April 
Term, 1855, passed and granted an order which was now 
found among the papers in the case, and presented in Court, 
but which no where appeared on the minutes. The origi- 
nal order is in the handwriting of Mr. Stephens, and is inter- 
lined in the handwriting of Judge Cone, who at April Term, 
1855, was the controlling and leading counsel in the case. 
That the motion was discussed by Judge Cone on one side, 
and himself on the other, and that the order was finally 
passed in the shape and form it now has. 

The Court granted the order amending the minutes, nunc 
pro tunc, as above moved for, and counsel for complainant 
excepted. 


Doveuerty, Speer; and Waspren & NeE.ms, for plaintiff 
in error. 


Toomus; and Conn, contra. 
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By the Court.—Benninc J. delivering the opinion. 


Was the Court below right, in allowing the answer to be 
amended? We think so. 

It was said in objection to that decision, that there is an 
English chancery rule, which forbids the amending of an 
answer, and substitutes for amending, the right to file a sup- 
plemental answer. But if there is any such rule as this, it 
is one that was made by Lord Chancellor Thurlow, since the 
revolutionary war. Therefore, it is not binding on us. Be- 
sides, if one Chancellor can make such a rule, another can 
repeal it. And if another takes upon himself to disregard 
it, that amounts in effect to its repeal. And our Superior 
Courts have in this respect, all the powers of the English 
Court of Chancery. 

Before Lord Thurlow’s rule, the regular course was, to al- 
low the answer, in a proper case, to be amended. The Court 
seems to have felt, that it had the power to allow amend- 
ments in any case; but still, that,in the exercise of the pow- 
er, it ought to govern itself, by a sound discretion. 1 Duk. 
33, do.35; 1 P. Wms., 300; 3 4th. 522; See 2 Dav. Ch. Pr. 
339, and cases cited. 

But if this were not so; if the power to allow an answer 
to be amended, did not belong to the Superior Court, as one 
of its original chancery powers, the power would yet belong 
to it, as a power conferred by the amendment Act of 1854, 
for that Act says, that plaintiffs or defendants, whether at 
law, or in equity, shall, as matter of right, be allowed to 
amend their pleadings, in all respects, whether in matter of 
form or matter of substance. .@mendisthe word used. The 
Act does not say anything about supplemental answers. 
-Icts of 1853-4, 48. 

It was further argued, that filing a supplemental answer, 
was a better mode of attaining the object, than was that of 
amending the answer. Be it so, and what of it, in the face 
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of a statute, which gives to the party the right to the mode 
of amending; and, in the face of a chancery rule, which 
zives to the Court, the power at discretion, to allow the mode 
of amending. 

After all, the difference between the two modes, is, little or 
nothing. The effect of striking out a part of an answer, by 
amendment, is not to annihilate the stricken part. Thatstill 
continues as much subject to be used as an admission of the 
defendant, if it is one, as it would have been, had it not been 
struck out, and there had been filed, a supplemental answer 
withdrawing or denying, the admission. 

We think, then, that the Court was right, in allowing the 
amendment. 

As to the order allowing the amendment of the minutes, 
we see no objection to that order. It now appears, that 
there was no necessity for the order; it now appears that the 
original order was itself, on the minutes. Ordering it enter- 
ed nunc pro tunc, was, therefore, unnecessary; was doubt- 
less the result of mistake or hurry. But if the original or- 
der had not been entered, no reason whatever is assigned, 
why the order nune pro ¢unc, ought not to have been gran- 
ted. The Court had the power to grant that order, and noth- 
ing is offered to show, that it ought not to have exercised the 
power, 

; Judgment affirmed. 


Joun Doz, ex dem., Sastues Apams, and others, plaintiffs 
in error, vs. Ricuarp Rog, casual ejector, and Huen Mc- 
Donaxp, tenant in possession, defendants in error. 


To authorize a plaintiff in ejectment to use the name of a third person, as les- 
sor, he must show that he has a bona fide, subsisting claim to the premises’ 
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and that there is a connection between his title and that of the party, upor 
whose demise he seeks to recover ; or that he has the authority of that per- 
son, in whom the paramount title is vested, to institute the suit, in his name. 


Ejectment, in Hart Superior Court. Tried before the Hon- 
orable Tuomas W. Tuomas, presiding Judge, at July ad- 
journed Term, 1859. 


This was ejectment by John Doe, against Richard Roe, 
casual ejector, and Hugh McDonald, tenant in possession, for 


’ the recovery of a tract or parcel of land, situated in the coun- 


ty of Hart. The declaration contained five demises; the 
first from Samuel Adams; second, from William Dooly; 
third, from William W. Dooly, Mitchell N. Dooly, Barnabas 
J. Dooly, Van D. Garey and Lewis Stowers; fourth, from 
Barnabas J. Dooly; and fifth, from James E, Skelton, Little- 
ton Skelton and John H. Skelton; the last named lessors be- 
ing the real parties plaintiffs, and claiming the land in con- 
troversy. 


Brief of evidence for plaintiff: 

A grant from the State to Samuel Adams, dated 18th De- 
cember, 1820. Next, a deed from Barnabas J. Dooly, to J. 
E. Skelton, John H. Skelton and Littleton Skelton, dated Sth 
December, 1856, for the premises in dispute. This deed was 
duly recorded. 

Plaintiff then offered and read in evidence three receipts 
to Barnabas J. Dooly, one from Elizabeth Dooly, one from 
Lewis Stowers, and one from William W. Dooly, in full, res- 
pectively, of all their interest in the estate of William Dooly, 
deceased, and all dated 6th November, 1856. 

F. B. Hodges sworn, testified: That as county surveyor, 
he surveyed the tract of land represented in the plat for James 
E. Skelton, John H. Skelton and Littleton Skelton ; made the 
plat; made the survey partly in the Spring of 1857, and fin- 
ished it in the fall of the same year, or Spring of 1858- 
Thinks the grant to Samuel Adams covers the land sued for: 
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found four corners of the old survey, as set forth in the grant 
to Adams; found all the branches as laid down in Adams's 
grant correctly described in his plat; found marked trees on 
most of the lines; poplar station on the branch laid down 
right. The residence of Hugh McDonald was without the 
lines of said survey, but a portion of one of the fields in 
cultivation by him and his stables were within the survey, 
and he was in possession of the same at the time this suit 
was commenced. 

Cross-Examined.—F ound only four of the sixteen corners 
called for in the grant. One of the lines in the plat made 
by witness, is nearly half as long again as that called for by 
the grant, and at that point of the survey, there seems to be 
a mistake. Is not positive that the grant covers the land; 
is of opinion that the grant covers the land in dispute. 

In Reply.—The tract of land is very irregular in shape; 
has more corners than usual; it is not unusual to find 
some mistakes in the courses and distances in a survey hav- 
ing the number of corners that this has, and in surveys as 
old as this; but more common in surveys that are older. 

Thomas B. Adams testified: That he was a nephew of 
Samuel Adams; he was living last Spring; heard it through 
the family. He left this country some thirty years ago. 

Here plaintiff closed. 


Evidence for defendant. 

A grant from the State to D. M. Johnson, dated 29th Jan- 
bary, 1856. 

W. C. Davis, surveyor, testified: That he surveyed the 
tract of land described in the grant to Johnson, and that he 
believed it covered the premises in controversy. 

W. G. Delony, Esq.; J. Nash, Esq.; J. G. Justice, Esq. ; 
. BE. Davant, Esq., and R. J. Millican, Esq., attorneys at 
‘aw, all testified: That they were the attorneys for the Skel- 
ton’s and had not been employed by any one else for the 
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prosecution of this case. That the Skelton’s only were their 
clients. 

James E, Skelton, attorney at law, testified: That he rep- 
resented himself, and J. H. Skelton and L. Skelton, and no 
others. Did not know Samuel Adams; had heard of him; 
a few months ago he was living in Alabama. Was not au- 
thorized by him to bring this suit, but thought, in law, he 
had a right to use his name for the assertion of his own 
rights; had received several letters from him, but did not 
have them in his possession; had written a letter or two to 
Samuel Adams; John H. Skelton, Davant and Justice had 
written to Adams; that he, witness, and John H. and L. 
Skelton were parties for whose benefit this suit was brought, 
and the case was principally prepared by himself and John 
H. Skelton. 

John H. Skelton, testified: That he was not authorized 
by Adams to bring this suit; did the most of the correspon- 
dence with Adams, 

M. A. Johnson, testified: That he heard McDonald say, 
that he was holding the land under D. M. Johnson; that 
McDonald had been living on the land several years. 

Here defendant closed. 


The Skeltuns then executed and filed in office a bond, 


with security, to save Samuel Adams harmless against all 
costs in this suit. 


The Court charged the jury, substantially as follows: 

The action of ejectment is usually brought in a form that is 
fictitious ; this one is so brought. John Doe and Richard 
Roe, about whom you have heard so much in this case, are 
fictitious names; no such persons probably ever existed ; the 
real parties in this suit are the lessors of the plaintiff, that 
is, the persons from whom John Doe says he obtained the 
premises by lease; these lessors are the real plaintiffs, and 
Hugh McDonald, tenant in possession, is the real defendant. 
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It is familiar knowledge in this sort of action, that the plain- 
tiff must recover by the strenth of his own title, and not by 
the weakness of his adversary’s. The defendant being in 
possession, that is sufficient title for him, unless plaintiff 
shows paramount title. A good and paramount title in law 
may be shown in some cases, by proving seven years or longer 
possession under certain circumstances, by the plaintiff or 
those under whom he claims, but itis needless to charge you 
the law governing such cases, because no possession has 
been shown in this case, either by any of the lessors of the 
plaintiff, who are the real plaintiffs, as 1 before stated, or by 
any one under whom they claim. The only question there- 
fore, for yon is, has a claim of title from the State down to 
any of the lessors of the plaintiff, been shown by the evi- 
dence; if such a title has been shown in any of the lessors, 
the plaintiff John Doe is entitled to recover on that demise. 
The Court then stated to the jury from the declaration, all 
the different demises laid, and told them that no evidence of 
a chain of title had been shown in any of the lessors except 
Samuel Adams, and after stating that they ought not to con- 
sider any of the demises, except that to Samuel Adams, pro- 
ceeded as follows: Therefore, the sole question for your con- 
sideration, so far as the plaintiffs’ case is concerned is, has a 
chain of title been shown in Samuel Adams. A grant to 
Samuel Adams has been introduced ; now if this grant cov- 
ers the land in dispute, and you so believe from the evidence, 
then a paramount title has been shown in Samuel Adams, 
because his grant is older than the one shown by the defend- 
ant, and seven years possession by the defendant or those 
under whom he claims, has not been shown, and the plain- 
tiff is entitled to recover on that demise, if the defendant 
was in possession at the time of the commencement of the 
suit, unless there exists in the defence set up some legal ob- 
jection to such recovery. Now if you believe the grant to 
Samuel dams covers the land, and that Hugh McDonald 
was in possession at the commencement of the suit, your 
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next inquiry will be, has the defendant any legal ground 
why the plaintiff ought not to recover on that demise. The 
defendant contends : 

Ist. That the demise was laid in the name of Samuel 
Adams without his consent or authority. 

2d. There is no connection between the title of Samuel 
Adams and the title of the three Skeltons, whom the coun- 
sel Delony, Justice, Nash, Davant and Millican, state they 
represent, and in whose joint names one of the demises is 
laid. 

3d. There is no dona fide title or pretense of title from 
Samuel Adams to said three joint lessors. 

4th, That the evidence shows, that if a recovery is had 
under the demise to Samuel Adams, it will not enure and is 
not intended to enure to the benefit of said Samuel Adams. 

I charge you, that if all four of these objections be true, 
according to the evidence, and you so believe them, then the 
plaintiff is not entitled to recover under the demise to Samu- 
el Adams, notwithstanding the grant to him is the older, and 
covers the land in dispute; on the other hand, if the evi- 
dence fails to sustain either of them, the plaintiff is entitled 
to recover on thatdemise. With regard to the first objection, 
two of the lessors, James E. and John H. Skelton, state, that 
they considered themselves authorized to use the name of 
Samuel Adams, and that the only evidence of his consent or 
authority which they had, was certain letters, and the letters 
not being produced nor accounted for,1 charge you, there 
is no evidence before you that Samuel Adams consented to, 
or authorized the use of his name as one of the lessors of 
the plaintiff. With regard tothe second objection, I charge 
you that there is no evidence of any connection between the 
title of Samuel Adams and the title of the three joint lessors 
the Messrs. Skeltons, whom the counsel Delony, Justice, Nash, 
Davant and Millican, state they represent. With regard to the 
third objection, my charge is, there is no evidence of any 
claim or pretence of title, whether bona fide or otherwise, 
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from Samuel Adams to the three joint lessors, the Messrs, 
Skeltons, Therefore, you, with regard to these objections, 
ought to be confined to the fourth. Now, ifithas been shown 
that a recovery will not enure to the benefit of Samuel Ad- 
ams, and was not intended to enure to his benefit, you ought 
to find for defendant, notwithstanding the grant to Samuel 
Adams was the older, and covers the land in dispute. On 
the other hand, if you believe the recovery, if any, will be 
for the benefit of Samuel Adams, you ought to find for the 
plaintiff on that demise, if the grant to Samuel Adams coy- 


ers the land. 
The jury returned a verdict for the defendant with costs 


of, suit. 

And the plaintiff by his counsel on this, the 7th day of 
August, 1859, it being within thirty days from the adjourn- 
ment of said Court, tenders this his bill of exceptions, and 
excepts to said decision : 

Ist. Because the Court erred in charging the jury that if 
all four of the objections insisted upon by the defendant 
were true, according to the evidence, and so believed by them, 
then the plaintiff is not entitled to recover under the demise 
of Samuel Adams, notwithstanding the grant to him is the 
older, and covers the land in dispute. 

2d. Because the Conrt erred in charging the jury, that 
there was no evidence before them that Samuel Adams con- 
sented to or authorized the use of his name, as one of the 
lessors of the plaintiff. 

3d. Because the Court erred in its charge to the jury, that 
there was no evidence of any claim or pretence of title, wheth- 
er bona fide or otherwise, from Samuel Adams to the three 
joint lessors, the Messrs, Skeltons. 

4th. Because the Court erred in charging the jury, that the 
enquiry with regard to these objections, ought to be confined 
entirely to the fourth. Now, if it has been shown that a 
recovery in this case will not enure to the benefit of Samuel 
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Adams, and was not intended to enure to his benefit, you 
ought to find for the defendant, notwithstanding the grant 
to Samuel Adams is the older and covers the land in dis- 





pute. 

5th. Because the Court erred in charging the jury that no 
evidence of a claim of title amounting to paramount title 
had been shown in any of the lessors except Samuel Adams, 
and that they ought not to consider any of the demises ex- 
cept that to Samuel Adams, And as the facts aforesaid do 


_ not appear of record, plaintiff by his counse! brings this his 


bill of exceptions, and prays that the same may be certified 
as required by the statute in such cases made and provided, 
in order that the crrors complained of, may be examined 
and corrected. 


Nasx#; Minxican; and Detoney, for plaintiffs in error. 
Hester & AKERMAN, contra. 


Ry the Court—Lvumrxin J. delivering the opinion. 


This was an action of ejectment brought to recover a tract 
of land in Hart county. There were several demises in the 
declaration. I need’mention two only. One is in the name 
of Samuel Adams, to whom the land was granted by the 
State in 1820. The other a joint demise from three of the 
Messrs. Skeltons; the defendant, McDonald, holds under D, 
M. Johnson, to whom the land was granted in 1856. 

Both grants cover the premises in dispute. 

It appeared on the trial, that this suit was brought at the 
instance and for the benefit of the Messrs. Skeltons, and that 
Samuel Adams had given’no authority to use his name; and 
that a recovery, if had, would enure to the sole use of the 
Skeltons, The title of the Skeltons was a deed from one 
Dooly, of a recent date, but there was not a particle of proof 
connecting Dooly’s title with that of Adams, the originad 


grantee. 
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Upon this testimony the Judge ruled, and we think very 
properly, that the only recovery that could be had in the 
case, was upon the demise of Adams, and thatif the evi- 
dence showed, as it clearly did, that the action was not brought 
by him, and that the recovery would not enure to his benefit, 
that they ought to find for the defendant. The jury return- 
ed a verdict in accordance with these instructions. 

The point decided in this case, has been several times be- 
fore this Court. And we have uniformly held, that to author- 
ize a plaintiff in ejectment, to use the name of another, he 
must show some connection between his title and that of 
the person in whose name he sues, Couch vs. Turner et al., 
17 Ga. Rep. 487; Kinsey vs. Sensbough et al. ibid. 540; 
that he is not invoking the paramount outstanding title to 
rob others, but to protect himself. Were it otherwise, there 
would be no end to litigation. Suppose you turn out Me- 
Donald, and put the Skeltons in possession under Adams’s 
title, what is to prevent McDonald or Johnson or someone 
else, from bringing ejectment against the Skeltons, by a de- 
mise in the name of Adams, and eject them ? 

It is suggested by Mr. Millican, arguendo, that should a 
new trial be awarded, they expect to be able to establish a 
privity between the title of Adams and the Skeltons. A~ 
new trial is not needed for this purpose. From the fictitious 
character of the action, the suit can be recommenced and 
the proof made, if it exists and can be procured. 

We are of the opinion that the judgment below should be 
affirmed. 


Judgment affirmed. 
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€. W. Woop, plaintiff in error, vs. Jesse Carter, defend- 
ant in error. 


Pending an action with bail process in the Superior Court, the plaintiff took 
out an attachment, onthe same demand, returnable to the Inferior Court. 
Held, That he had the right to do so. 


Certiorari, in Hall Superior Court. Decision by Judge 
Hourcuins, September Term, 1859. 


Carter instituted suit against Wood, in Hall Superior Court, 
in which bail was required and given. Pending suit, Carter 
sued out an attachment against him on the same cause of 
action, returnable to the Jnferior Court of Hall county. De- 
fendant Wood moved to dismiss the attachment, on two 


grounds: 
. Ist. Because bail had been given in the common law ac- 


tion. 

2d. Because the Superior Court alone had jurisdiction of 
the attachment, the same having issued pending the com- 
mon law suit, and for the same cause of action. The Supe- 
rior Court refused the motion and defendant brought the 
case, by certiorari, for review and reversal before the Superior 
Court. 

The presiding Judge of that Court, (Hurcutns,) dismissed 
the certiorari, aud affirmed the judgment of the Inferior Court, 
and to this decision defendant excepts and assigns the same 
as error. 


E. M. Jouxson; and R. L. Law, for plaintiff in error. 


By the Court—Bernnine J. delivering the opinion. 


Was either of the grounds of the motion to dismiss the 
attachment,good? Wethinknot. We think that the twen- 
ty-eighth section of the Attachment Act of 1856, renders 
both of the grounds untenable. 
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It was argued, that the old law was the same as this sec- 
tion of thenew; and, that, in Clark vs. Tuggle, (18 Ga. 604,) 
this Court had decided, that an attachment would by that 
law, not lie in such a case as the present, a case in which 
there was a bail writ pending when the attachment was 
issued. But that case was not like the present. In that 
case, the attachment and the bail process, were both issued 
at the same time. Not only so, but it was the attachment 
that was first served. Therefore, that was a case in which, 
it could not be said, that the attachment was issued pendente 
lite. lf either of the two processes, was issued pendente lite, 
it was the bail process. 

This being so, the Court in that case, thought, that the old 
Act, “ which authorizes the issuing of attachments pendente 
lite,’ did not apply ; the Court thought, that the attachment 
was not “in the nature of an attachment pendente lite.” 
This is the view which the Court acted on, in that case, 
whether this view is correct or not, (and I must say, that I 
now hardly think, that it is,) two things are certain; one, 
that such a view is not possible in the present case, for in 
the present case, it is clear, that the attachment was an at- 
tachment, pendente lite; the other, that the present question 
is on a new statute, the Attachment Act of 1856. 

Consequently, we feel at liberty in any view of the case of 
Clark vs. Tuggle, to follow the plain words of the new Act, 
and hold, that an attachment may issue pending any suit, 
not excepting a snit, by bail process. 


Judgment affirmed. 
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Linpsay H. Saitu, plaintiff in error, vs. Taomas M. Hrury 
Anp Wire, defendant in error. 


Where a guardian makes annual returns of the condition of his ward's estate, 
he will be allowed all reasonable charges for the education and maintenance 
of the ward, although they may exceed the income. The single circumstance 
of the excess does not render them improper or unreasonable. ’ 


In Equity, in Elbert Superior Court. Tried before Judge 
Tuomas, at September Term, 1859. 


This was a bill filed by Lindsay H. Smith, against Thom- 
as M. Hilly, and wife, to recover certain sums paid and ex- 
pended by him, as guardian of Mrs. Hilly, formerly Miss 
Smith, over and above his receipts as her guardian. The 
bill states, and the answer admits, that upon the marriage of 
his ward, he delivered to her husband, the said Thomas M, 
Hilly, all her estate, consisting exclusively of negroes. The 
bill further states, that said Thomas M., when he received 
said negroes, agreed to execute a refunding bond, and upon 
a settlement to be thereafter had, to allow and pay to com- 
plainant, whatever sum should be found due to him for ex- 
cess of expenditures beyond his receipts. This statement 
the answer denies, 

The bill further states, that complainant received as guar- 
dian $805 48, and paid out and expended $1,197 51, ma- 
king an excess of expenditures of $392 03; and further, 
that complainant paid out for counsel fees, costs, &c., not in- 
cluded in his returns, considerable sums. 

The bill further states, that John A. Harper was the guar- 
dian of Mrs. Hilly, prior to complainant’s appointment, and 
that he instituted suit against said Harper and recovered a 
judgment for over eight thousand dollars; but that Harper 
proved insolvent, and his sureties on his guardianship bond, 
defeated any recovery against them on account of the ille- 
gality of said bond, and that said judgment against Harper 
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was outstanding and unpaid at the time complainant deliv- 
ered the negroes aforesaid to Hilly, but that since that time, 
Hilly has received from Harper a large amount on said 
judgment, and prays that defendants be decreed to pay to 
him the amounts above mentioned, paid by complainant, 
in excess of his receipts. . 

To this charge of the bill, defendants answered, that they 
had received from Harper only one hundred and fifty dol- 
lars, and that said payments made by complainant, being 
over and above the income and annual profits of his ward’s 
estate, he was entitled to no repayment thereof. 

On the trial, it was admitted by defendants that complain- 
ant had paid and hecome bound to pay the executions stated 
in exhibit B. filed with his bill. 

After argument, the Court held and decided that com- 
plainant was not entitled to recover the entire balance that 
appeared in his favor, but could only recover the one hun 
dred and fifty dollars, received from Harper with interest 
thereon, from the 15th October, 1855, that being the time 
defendant received it; and also fifty dollars with interest 
thereon, from 25th March 1846, being one-sixth of the coun- 
sel fees incurred and paid in the suit against said Harper; 
and also forty dollars, besides interest, being the amount paid 
out for the maintenance and education of his ward, prior to 
the verdict in favor of the securities of said Harper, and di- 
rected the jury to render their verdict accordingly. 

The Court further held and decided, that the returns of 
complainant as guardian to the Court of Ordinary, were not 
sufficient notice to that Court, that the income of his ward’s 
estate was insufficient for her maintenance and education ; 
and that although the Court of Ordinary did not bind her 
out complainant was not justified in expending, for those 
purposes, any portion of her estate beyond the income, and 
that he could not recover the sums so paid and expended, 
the same exceeding said income. 











584 SUPREME COURT OF GEORGIA. 





—_—_—_— —_ 


Smith vs. Hilly and wife. 





To which holding, direction and charge, complainant ex- 
cepted, and assigns the same as error. 


W. T. Vanpuzer, for plaintiff in error. 
Hester & AKERMAN, contra. 


By the Court.——Sreruens J. delivering the opinion. 


In this case, the guardian has made annual returns, show- 
ing that for several years, the expenses of the maintenance 
and education of his ward have exceeded her income; and 
the only question is, whether this excess ought to be allowed 
him in.his account. Our statute of 1799, see Cobd’s Dig. 
313, directs that guardians shall be allowed all “reasonable 
disbursements suitable to the circumstances of the orphan,” 
and then declares that when it shall appear to the Court of 
Ordinary that the income is not sufficient for the education 
and maintenance of the orphan, it shall be the duty of the 
Court to bind out the orphan, in order to secure the educa- 
tion and maintenance in that way. The work of education 
and maintenance is to go on, whether the child be bound 
out ornot. The guardian must go on with it till he is stopped 
by the Court. He must furnish to the Court information of 
the condition of the estate,as was done in this case, by his 
annual returns, and then proceed with the work of educa- 
tion and maintenance, taking care not to exceed “ reasona- 
ble” limits in his outlays for this purpose, until the Court 
gives him notice that the work is to be done in another 
mode, that is by binding out the ward. 

All of the charges in this case were admitted to be true 
and proper, unless they were rendered improper by the sin- 
gle fact, that they exceeded the income. We do not think 
this fact rendered them improper in this case, because the 
Court by leaving work in the hands of the guardian, a fte 
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notice of that fact from him, must be considered as having 
authorized him to disregard that fact. That his annual re- 
turns were sufficient notice of the fact, was expressly deci- 
ded by this Court in the case of Rolf vs. Rolf, 20 Ga. Rep., 
325. We adhere to that decision. 


Judgment reversed. 


Henry P, Harris, administrator, plaintiff in error, vs. Wit- 
t1AM A, SEALs AND Wire, defendant in error. 


The next of kin of an intestate, divided out his whole estate among themselves, 
according to the rule prescribed by the statute of distributions. Afterwards, 
an administrator was appointed. He failed to make any returns of any sort, 
to the Court of Ordinary. One of the heirs applied to that Court, to have him 
removed, for this failure. 

Held, Thatif there was no debts, the division by the heirs, was a good admin- 
istration of the whole estate, although such division was the act of executors 
de son tort ; and therefore that there was no estate of the intestate left, about 
which, any return could be made ; and, consequently, that the failure of the 
administrator, to make any return, was not a sufficient cause to authorize his 


removal. 


Petition from Warren. Tried before Judge Txomas, at 
October Term, 1859. 


The facts of this case and the points adjudicated will be 
sufficiently understood, from the following opinion of the 
Court, together with the head note made out by the Judge 
delivering said opinion. 


Toomus; and Porrtr, for plaintiff in error. 


Waspen & News, contra. 
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By the Court.—Bennine J. delivering the opinion. 


The charge of the Court below, amounts as we think, to 
this; that if the administrator, Henry P. Harris, had made 
no returns of any sort, he ought to be removed from the ad- 
ministration, although it might be true, that at the time when 
he was appointed administrator, there were no debts against 
his intestate Nathan Harris, and the whole estate of the said 
Nathan, had been divided out, by his heirs among themselves, 
in the proportions prescribed by the statute of distributions, 

If the heirs divided out the estate in this manner, they in 
doing so, became executors de son tort. And, in Coulter’s 
case, it is laid down, “that all lawful acts which an execu- 
‘tor de son tort doth, are good.” 1 Wms. ex’ors, 145. And 
all acts that are acts which a regular administrator, if one 
existed, would be bound to do, are, we think, acts that are 
“Jawful,’? when done by an executor de son fort. In the 
case in which there are no debts, the regular administrator, 
if there is one, is bound to divide out the estate, among the 
heirs or next of kin, according to the statute of distributions, 
Therefore, if in that case, an executor de son tcrt, divides 
out the estate, in that way, the act will be good, the division 
will stand. Ina word, the act will amount to a valid ad- 
ministration of the estate in full, Consequently, should a 
regular administrator be afterwards appointed, there will be 
no estate for him to administer; nothing which he can get 
into his possession, because the heirs will have the right to 
insist on the title, they acquired by the division, as a bar to 
any suit for the assets, brought by him against them. 

It follows, that if, in the present case, there were no debts 
of the intestate, Nathan Harris, the division made by the 
heirs, among themselves, was valid, and nothing was left for 
Henry P. Harris to administer; nothing was left which he 
could in any manner get into his hands, as assets; the estate 
was fully administered, as much so, as it would have been, 
had the division been made by a regular administrator. 





cd 











ET MCR 











ATHENS, NUVEMBER TERM, 1859. 587 


Harris adm’r vs. Seals and wite. 








Now, when the case is such as this, is the administrator 
bound to make any returns to the Court of Ordinary? If 
he is, the charge was probably right; if heis not, the charge 
was wrong. 

The answer to this question depends on the import of our 
statutes, relating to administrator’s returns. The latest of 
these, is the statute of 1810. (Cuvbd, 316.) It declares, that 
“Tt shall be the duty of all guardians, executors, and admin- 
istrators, to render a full and correct account of the state and 
condition of all such estates as they may severally have in 
their possession, to the Inferior Court,’ “which account 
shall contain a statement on oath, of the transactions of the 
estate, to the last day of December preceding.” According 
to this, the return must contain an account of the “ estate.” 
But if there is no estate, there can be no account of an es- 
tate; and, consequently, there can be no return containing 
any account of an estate. The case is one to which the 
statute does not extend. 

What has been said of this statute, may in like manner 
be said of the statute of 1764, requiring a return to be made 
of the inventory and appraisement. There can be no in- 
ventory, no appraisement, where there is nothing to itivento- 
ry, nothing to appraise. And if there can be no inventory, 
no appraisement, there can be no return of one. 

These statutes, then, do not require the administrator to 
make any return, in the case in which, there is nothing to 
administer. Consequently, they did not require Henry P. 
Harris to make any return as the administrator of Nathan 
Harris’s estate. 

The proceeding for the removal of Henry P. Harris, was 
under the Act of 1821, (Cobd, 321,) which empowers the 
Court of Ordinary, to revoke an administration, in the case in 
which, the administrator “shall fail to make returns within 
the terms prescribed by law, particularly, where no invento- 
ry shall have been made and returned, in terms of the law.” 

The case in which the power to revoke, is given by this 














588 SUPREME COURT OF GEORGIA. 





Harris adm’r vs. Seals and wife. 





statute, is the case in which there is a failure to make re- 
turns in the terms prescribed by law, that is to say, in the 
terms of the two first mentioned statutes. But, as we have 
seen, the terms of those statutes do not prescribe, that any 
return shall be made in the case in which, there is no estate, 
and therefore, nothing about which a return can be made, 
A failure to make returns in that case, is, therefore not a fail- 
ure to make returns in the terms prescribed by law. Con- 
sequently, such a failure, is nota failure as to which, the 
power to revoke given by this Act of 1821, applies. 

We think then, that the charge was erroneous; we think, 
that if there were no debts, and the heirs divided out the 
whole estate among themselves, according to the rule pre- 
scribed by the statute of distribution, before Henry P. Harris 
was appointed administrator, he was not bound to make any 
return in respect to the estate, or in respect to his adminis- 
tration, unless specially required to do so, by the Ordinary; 
and, consequently, we think, that his failure to make any 
return, was nota sufficient cause to authorize a charge to 
the jury, that they ought to revoke the administration. 

This covers all the questions in the case, but one—the que- 
tion, whether the Court was right in allowing the witness, 
Castleberry, to testify as to what was the meaning of the re- 
ceipt given by Seals to Mrs. Rhoda Harris. 

This is a question which was argued, not at all on one 
side, and very little on the other; and as it is a question of 
considerable practical importance, and as we have to grant a 
new trial any way, we think it best not to decide it. It wil! 
not be improper, however, to say, that we incline to think, 
that the Court below decided the question right. 


New trial granted. 


Judge Sreruens having been formerly of counsel in this case, did not pre- 
<a 
side. 
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IN THE 


SUPREME COURT OF THE STATE OF GEORGI, 


AT SAVANNAH, 


JANUARY TERM, 1860. 


Present—JOSEPH H. LUMPKIN, . 
LINTON STEPHENS, Judges. 
RICHARD F. LYON. 





Asner Suton, plaintif in error, vs. Duncan McLzop, de- 
fendant in error. 


{1.] 5ist Common Rule of Practice maintained. 

{2.] To authorize the presumption that land granted by the State in 1795 had 
reverted, there must be proofthat neither the grantee nor any one claiming 
under him, has been known or heard of for such a length of time as to war- 
rant the conclusion that the land was abandoned, or that the heirs of the 
grantee had become extinct, or that it had been escheated on account of the 
alienage of the grantee, or for some other cause. 

{3 ] To defeat the plaintiff in ejectment, the defendant may show a paramount 
title outstanding in another, without connecting his possession with that title. 


Ejectment, in Emanuel Superior Court. Tried before 
Judge Hott, at September Term, 1859. 


This was an action, under the form prescribed by the Act 
of 1847, brought by Abner Sutton against Duncan McLeod, 
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for the recovery of a tract of land situated in the county of 
Emanuel, containing five hundred and ninety acres. The 
defendant pleaded the general issue and the statute of limi- 
tations. 

At the trial, on the appeal, plaintiff offered in evidence a 
copy grant (having accounted for the loss of the original) to 
John Kersey, and a deed from Kersey to plaintiff. He then 
offered in evidence a plat of the premises made by the coun- 
ty surveyor, which covered the premises in dispute, and 
which premises were covered by the grant to Kersey, and 
embraced in the deed from Kersey to plaintiff; proved that 
defendant was in possession at the commencement of the 
suit, and about fifteen acres had been fenced by defendant 
five years before. Here plaintiff closed. 


Defendant offered in evidence two copy grants and plats 
to Isaac Perry, dated 28th Nuvember, 1795, covering the land 
in dispute, having first laid a foundation for their introduc. 
tion as prescribed by 5ist Rule of Court. 

Defendant also made oath that he got his brother to search 
for the originals, Plaintiff objected to the introduction of 
said copies. The Court overruled the objection, and admit- 
ted the copies in evidence; to which ruling plaintiff excepted. 

Defendant proved that his possession began eight or nine 
years before suit was commenced, but the witness refused to 
state or name the year; that this possession was on the Perry 
land, but not on that part in dispute; that the land in dispute 
had been known as the“ Perry” land for twenty years. 

Defendant then proved that he purchased the land in 
dispute at Sheriff’s sale, together with a large body of land 
known as the “Perry” land, in the year 1847, under execu- 
tions against Joseph Perry, and that the Sheriff executed to 
him two deeds for said land, each conveying five hundred 
acres, 

Defendant then offered in evidence the deeds executed by 
the Sheriff, dated 3d August, 1847, as color of title. 
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After the evidence was closed, plaintiff requested the Court 
to rule out the Sheriff's deeds, on the ground that there was 
no evidence of seven years’ possession prior to suit bronght. 
The Court refused to exclude said deeds, and plaintiff ex- 
cepted. 

Counsel for plaintiff then reqnested the Court to charge the 
jury as follows: 

Ist. That there being no evidence of possession for seven 
years, under the Sheriff’s deed, they cannot consider those 
deeds in making up their verdict. 

The Court refused so to instruct the jury, but charged them 
that the deeds were offered as color of title only, and they 
must find that the defendant had held adversely under them, 
seven yeas, before said deeds could be made available 
as title. 

2d. That as to the grant to Isaac Perry, upon which de- 
fendant relies to show title out of the plaintiff, unless they 
find that there is some one claiming under said grant, and 
that there is a valid, subsisting, outstanding title in some one 
who claims under Perry, that the plaintiff cannot be defeated. 

3d. That the grant to plaintiffis prima ficie good, and can 
only be defeated by some one who claims under the older 
grant to Perry. 

4th. That defendant not claiming under Perry, the grant 
to him is not available as a defence against defendant, 

All of which the Court refused to charge, but in relation to 
the last request, charged that, if the jury found from the evi- 
dence that the grant to Kersey was for the same land which 
had been previously granted to Perry, it was void, unless the 
State had in some legal way resumed the title, which had 
passed out of it by the first grant; and that the resumption 
of title must be shown by the plaintiff, as defendant could 
not be called upon to prove a negative; that the State could 
not rightfully grant the same land twice. 

5th. Counsel for plaintiff requested the Court to charge 
the jury, ‘hat though Perry’s grant was issued in 1795, yet 
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he may have died without heirs and the land escheated, or 
he might have abandoned it, and that it devolved upon de- 
fendant, who relied upon his title to protect him, to show ei- 
ther that he had sold the land, left heirs, or had not other- 
wise abandoned title, and that the land had not escheated. 

This charge the Court refused, but charged, that it having 
been shown that the land was granted in 1795, to Isaac Per- 
ry, the State could not rightfully grant it again to Kersey, 
and his grant is void, and plaintiff claiming under him must 
show, in order to avail himself of Kersey’s grant, that Perry’s 
title had escheated or been abandoned. 

The Court further charged the jury, that possession is the 
best evidence of title; that if they believe that defendant has 
been in possession of the land more than seven years, next 
preceding the commencement of this suit, under the deeds 
from the Sheriff, then plaintiff’s right is barred—but this 
was a question of fact to be determined by the jury. Thata 
defendant in ejectment might defeat a plaintiff, by showing 
title out of him in athird party. That if defendanthad shown 
a grant to Isaac Perry, in 1795, then the title of the State had 
passed out of it and vested in Perry, and the younger grant, 
under which plaintiff claimed, was a nullity. To which 
charge and refusal to charge plaintiff excepted. 

The jury found for the defendant. 

Whereupon, plaintiff’s counsel tendered his bill of excep- 
tions, assigning as error the rulings, decisions, charges and 
refusals to charge aforesaid. 


Ws. B. Gautpen, for plaintiff in error. 
Joun T. SREWMAKE, contra. 
By the Court.—Lumprxin J, delivering the opinion. 


[1.] The preliminary proof submitted to the Court, was 
su!l cient, according to the 51st Common Law Rule of Prac- 
tice, with which we are not disposed to interfere, to entitle 
the defendant to introduce the copy grants to Isaac Perry. 
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[2.] We see no error in the Court’s refusing to charge, as 
asked by plaintiff’s counsel, that the presumption was, that the 
title to the land in controversy had reverted to the State before 
the younger grant issued. There was no proof offered by 
the plaintiff to raise such a presumption, and the burden was 
upon him, For any thing that appeared to the contrary, 
Isaac Perry, the original grantee, may have been living in 
Emanuel county when this case was tried. 

The old grants bear date in 1795. Had proof been made 
that the grantee had not been known in that section of the 
State, from that time down, or for a half century, or any oth- 
er long series of years, nor his heirs at law or representatives, 
or any one claiming said land as his, the jury would have 
been justified in presuming that the land had reverted to the 
State before it was re-granted in 1845. For I hold, that eve- 
ry reasonable presumption should be made against these old 
land titles. The public peace, as well as justice to private 
rights which have intervened, demand the enforcement of 
this policy to the fullest extent. 

We think the verdict of the jury, as originally rendered in 
this case, was sufficient. There was no impropriety, how- 
ever, in directing it to be amended. In finding for the de- 
fendant the premises in dispute, they find that portion of the 
land covered by both the old and new grants. 

We are of the opinion, however, that it was error in the 
Court to refer it to the jury to find that the defendant would 
be protected by his statutory title, provided he had held pos- 
session of the land seven years, under his Sheriff’s deeds, 
when there was not a particle of proof to authorize such a 
verdict. On the contrary, the utmost limit to which the evi- 
dence went, was that he may have occupied the land six years 
before the action was brought. This then should not have 
been submitted to the jury as an open question, but they 
should have been instructed, as a matter of law, upon the 


VOL, XXIxX.—38, 




















594 SUPREME COURT OF GEORGIA. 


~ Jones vs. ‘The State. 





ae proven and undisputed, that the defend dant had wholly 
failed to sustain his statutory title. 

[3.] It was insisted by the counsel for the plaintiff below, 
and plaintiff in error here, that for the defendant to defeat the 
plaintiff by showing a paramount, outstanding title, he 
must go further, and connect himself with that title—equita- 
bly at least, if not legally. 

This doctrine, it is true, has been again and again applied 
by this Court, to plaintiffs in ejectment, who lay a demise, 
in the name of some grantee who is not participating in the 
litigation. But the rule has never been extended to defend- 
ants. The possession of the defendant is a protection against 
all who seek to disturb it, until the true owner comes to as- 
sert his right. To himthe defendant is answerable for mesne 
profits. And it isenough for him to show that the party suing 
is not the true owner, but that the paramount title is outstand- 
ing inanother. This principle is hoary with age. We bow 
to it reverently. 


THomas Jones, plaintiff in error, vs. Tne Srare or Geor- 
GIA, defend ant in error. 

[1.] In an accusation of murder, where the defence turns upon the grading 

the homicide, the Judge can not withhold from the consideration of the jury, 

sue ei Vices the argument or the requested charges, 





any of the grades put in is 
but all of the grades so put in issue, ought to be submitted to the jury, along 


with proper instructions, as to what constitutes each grade. 











[2.] In grading the homicide, the jury may consider the drunkenness of the 
accused, at the time of the killing, not toexcuse, or mitigate, or extenuate his 
crime, but to assist them in deciding, when there was a provocation, whether 
the intention to kil!, preceded the provocation, or was produced by it. 
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Murder,in Richmond Superior Court, Tried before Judge 
Hour, at May Term, 1859. 


The plaintiff in error, Thomas Jones, was indicted for the 
murder of William Osborne. At the trial, the following tes- 
timony was submitted on the part of the State: 

Owen Gilfoyle, sworn: Was employed by the Augusta 
and Savannah Railroad Company last Christmas; saw the 
difficulty between defendant and deceased, whose name was 
William Osborne; it took place in Kahr’s bar-room which 
is opposite the Savannah depot, in the city of Augusta, coun- 
ty of Richmond, State of Georgia; it was on the 25th of 
December, 1858, between ten and eleven o’clock in the morn- 
ing. Went with William Osborne, the deceased, to the bar- 
room; when we arrived there defendant and some one else, 
were making some noise behind the blinds. I was on the 
other side of the blinds, in the bar-room; the first I saw of 
the defendant he came from behind the blinds with Barney 
Willis and some other man, whose name I do not know. 
As soon as defendant saw the deceased, he walked towards 
where deceased was, who was talking with George Carl, and 
said two or three times he could whip the deceased; I did 
not hear Osborne make any reply. Then Jones drew what 
I think was a knife, and struck the deceased; he drew it 
from some part of his clothes,as I did not see itin his hands 
before that time; I call the knife a dirk knife; after giving 
the stroke upon the shoulder, on the left side, Carl and Hous- 
ton took hold of defendant; when they did so, Osborne made 
a stroke at Jones; can’t say whether he struck him or not. 
Carl and Houston then put Jones out of the door; there may 
have been some others that assisted them in doing so. A 
young man by the name of Criss, who staid with Kahr, 
then pushed the door to; there was considerable noise out- 
side for some two or three minutes; Jones then came push- 
ing to the door again; the young man pushed the door 
against defendant; after a little while Jones pushed the door 
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in; he had the knife in his hand; Osborne was standing by 
the counter; defendant cut him again about five inches from 
the navel, on the left hand side; defendant backed then, ang 
Barney Willis and some one else took hold of him. Osborne 
walked out of the door in the store part of the house, ang 
some one asked him to go up stairs to see if he was hurt; 
saw no more; saw Willis and the other man throw defend. 
ant on the floor and take the knife out of his hand. I was 
standing some three or four yards from the parties when j 
occurred; could not see all things in the house, but sav al] 
I testified to. Did not hear Osborne say any thing to Jones; 
he made the stroke at him which I testified to. Osborme 
was sober; saw Osborne afterwards up stairs on the bed; 
saw the wounds; he lived until three or four o’clock ney 
morning. I sat up with him all that night; he died betwee 
three and four o’clock on the morning of the 26th. Say 
the wound on the shoulder-blade; it did not look more thay 
skin deep to me. The wound on the loin was a pretty lange 
one, his intestines came out through it; don’t know if they 
were cut; the doctor put them back. 

Cross.—Mr. Jones looked to me as pretty tight; he did'nt 
look very drunk; he seemed to be able to go where he de. 
sired; he staggered about considerably; was not much a- 
quainted with him to know if he was devoid of sense or 
not, and could not say when he was very drunk. Could not 
swear he had a knife until he (Jones) came back the second 
time; I saw what I thought was a knife the first time; am 
sure I saw it the second time. If Osborne said any thing 
to defendant, I did not hear him. 

Osborne was standing at the counter when defendant ap- 
proached him; am certain that defendant struck the first 
blow. Defendant was out about two or three minutes after 
he was put out. Did not see any effort made to get Osborne 
out; did not hear Osborne say he would stay there. They 
got Jones down before they got his knife away ; did not see 
him try to cut his friends; two persons had hold of him; 
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he tried his best to keep the knife. Did not see Osborne 
take hold of Jones when he returned ; he did not have hold 
of Jones when defendant cut him. Osborne and myself 
worked together, and had been acquainted a good while; 
went with the deceased there that morning. Osborne took 
two drinks that day; we were there about five minutes; 
could not tell what the fuss behind the screen was about. 
James Rooney sat up with the deceased a part of the night, 
and Andy Benny also sat up with him that night. 
Direct.—George Houston went away from here; don’t 
know when. Barney Willis, saw him on the day of the 
Mayor’s election ; have not seen him since. Last I heard of 


- Houston he was in Macon. 


Diderick Kahr, sworn: Heard the evidence of Owen 
Gilfoyle ; it was my brother’s bar-room. I stayed there at 
that time, and saw the difficulty; it was on the 25th Decem- 
ber last, about ten o’clock in the morning. I walked to my 
brother’s bar-room, which was opposite the Waynesboro’ 
ticket office; when I got there I saw some friends there, My- 
ers and Jacob Sanchas, and some others. I stayed a little 
while. I saw Tom Jones, Barney Willis, William Day and 
some others come towards the bar-room; saw Tom Jones 
was very drunk; they came in and there was loud talking. 
Saw Sanchas and Mr. Coker standing before the bar at that 
time; Sanchas asked Tom Jones to take a drink with him; 
Jones declined. Barney Willis came in and said defendant 
should not drink any more, that he had enough, that if he 
got any more he would throw it out again. Jones, Willis 
and the others walked towards the store and sat down. 
Jones was talking loudly: did not notice what he said. I 
then saw Owen Gilfoyle and William Osborne come over; 
I met them in the front store, and when they came in I told 
them “ Christmas gift.’ They went to the bar-room to get a 
drink or segar, I don’t know which. I walked around, saw 
Jones and the others go to the door which leads to the store; 
saw Jones stop at once and say, as I supposed to Osborne, “I 
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can whip you.” He then took out his knife; it appeared to 
me to be a dirk; drew it out with the case, went towards Os- 
borne and made a lick at him with it; the-case was on itat 
the time. It seemed to me that Osborne defended that lick; 
don’t think that it hurt him at that time; saw that George 
.Carl was between them; saw Osborne strike at Jones on the 
left side; am not certain whether he struck him; it seemed 
to me he struck him on the left side. Saw Carl push Jones 
back through the bar-room door into the store. Iwent towards 
Osborne and told him, Bill, go out of the side door leading 
into the entry, keep out of the fuss, don’t have no fuss here. 
He gave me to understand he was not going out; he said,I 
think, that he did not want to have a fuss there. I turned 
round to the door which leads to the frout store to shut the 
door; at the same time Jones had come hack; I caught 
Jones between the door as I was shutting.it. I let go the 
door and went round the counter; Jones went right up to 
Osborne. When I was around the counter I saw Osborne 
have hold of Jones pushing him back; he had oue hand on 
the throat and the other on the arm of defendant. I saw 
Tom Jones stab at Osborne at the same time with what ap- 
peared the same dirk; saw him stab Osborue on the side, the 
place described by Mr. Gilfoyle. f then saw Willis and 
another person whom I did not know, take the knife away 
from defendant after parting them. Jones told me after they 
took the knife away from him, that he was a friend to Jake 
Clarkson, and that he had imposed on him, meaning, as J 
supposed, Osborne. I then saw Willis aud the ot! 
Tom Jones off. Saw Osborne’s clothes cut, and blood com- 
ing through it; the cut wason the side. It seemed to me 
that Jones knew Osborne. <A very short time had elapsed 
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between the time that Jones was taken out and returned, 
Osborne was pushing defendant back when I saw them from 
behind the counter; I suppose it was to defend himself, Wil- 
lis took Jones’s knife away; they had to scuffle to take it 
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away; they seemed to have him on the floor to take the 
knife away. 

Cross.—I tried to persuade Osborne to go out; he gave me 
to understand that he was not going out, but he said some- 
thing else, but I was in such a hurry that I did not under- 
stand what he said. Jones’ friends were trying to get him 
away; Jones was very drunk; he staggeredabout. Am ac- 
quainted with Jones; he seems when he is drunk to be out 
of his mind. I saw Tom Jones have a knife in his hand; 
was afraid he would cut me, I therefore left the door, know- 
ing that he would dosowhen drunk. Did not notice wheth- 
er his friends were'cautious or not when they disarmed him. 

> 


Barney Willis did say he was foolish, and he should drink 


no more; this was before Osborne came; the loud talking 
behind the blinds was the effort of Jones’s friends to take 
him off; it was then they met Osborne and Gilfoyle. When 
I saw them from behind the counter, Osborne had advanced 
a short distance from the place where I saw him as I went 
behind the counter; he was pushing him when the lick was 
given. Osberne was the largest man, and weighed about 
180 or 200 pounds, defendant about 125 pounds; think that 
lick was given to deceased in the loin, whilst he was push- 
ing defendant some four or five feet; he had defendant by 
the throat and right arm.. Defendant when sober, was up- 
right and gentlemanly in his conduct. (When intoxicated 
on that occasion, were his acts such as if be knew what he 
was about? Objected to. Obje€tion sustained.) Heard 
Jones talk; he talked loud; he said a heap of things which 
1 did not notice. The impression made upon my mind from 
what he said was that he was too drunk to know what he 


was doing. 

Direct—When Jones came back, Osborne was standing 
ing in the bar-room, somewhere in front of the counter; he 
went right towards Osborne, and I went behind the counter. 
Osborne and deceased moved from the counter towards a 
little table; Osborne was’ pushing defendant back. Saw 
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Jones go up to Osborne; don’t think Osborne walked up to 
meet defendant. Jones, when he came in the door, advanced 
to Osborne with his dirk. 

Cross.—When I turned, after I passed around the counter, 
Isaw defendant and deceased together. Osborne had push- 
ed defendant back about three feet from where he stood when 
I went around the counter, and he pushed him some four 
or five feet afterwards; defendant was cutting at the deceas- 
ed at the same time. 

Robert H. Corker, sworn: On the morning of last Christ- 
mas, as I was sitting by the stove in that.bar-room, Jones 
and others came in while I was sitting there; they came 
around and took a seat by the stove, and I got up; just as 
I was going out, Oshorne came in; Osborne asked me to take 
a drink with him; I declined, and walked on to the front 
part of the store, near the door; I remained between three to 
five minutes, my attention was attracted to a noise in the 
bar, I turned and saw them putting Mr. Jones out of the 
bar. Saw Osborne standing at the bar about the same place 
where I had left him. The parties tried to close the doors 
upon Mr. Jones ; Jones had a knife in his hand, a long, slim 
knife, it had the appearance of a dirk. They did not suc- 
ceed in fastening the door, and he rushed back. I then step- 
ped towards the bar-room door, and Osborne walked out into 
the front room. I stepped to the door and saw Willis and 
others have Jones upon the floor trying to take his knife — 
away. Istepped to Osborne and told him he had best to 
leave; he said he could not leave, that he was cut; he pull- 
ed up his vest and showed me where the blood was coming 
through his clothes at his side. Saw Jones scuffling with 
knife in hand to come back; he made a remark to Mr. Kell, 
that he would cut him or any body else who would prevent 
him from coming back. 

Cross.—Did not see them take the knife away ; saw Bar- 
ney Willis and others make the effort to take it away. 
There were two or three persons there I did not know; think 
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I saw Kell and defendant together several times; don’t know 
as to the extent of their friendship; Kell was there taking 
care of defendant, and seemed to be acting as his friend that 
day. 

The following evidence admitted by defendant’s counsel : 

The description of the wounds. 

The death of William Osborne. 

The wounds which caused his death were those described 
in the indictment, and that the death occurred at the time 
stated in the indictment. 

State closed. 


The defendant offered no evidence, and his counsel re- 
quested the presiding Judge to charge the jury: 

ist. That mental alienation or unconsciousness from any 
cause whatever, at the time the deed was done, to the extent 
that the accused did not know what he was doing, will rebut 
any presumption of malice arising merely from the apparent 
recklessness of his conduct, so as to reduce the offence from 
murder to manslaughter; the Court stating that he gave the 
instructions as asked, except as to the furor brevis of drunk- 
enness or fit of drunkenness; the Court further adding, in 
substance, that if a party be deprived of reason by the act of 
God, such as occurs in the case of lunacy or idiocy, or per-' 
manent insanity, then he is not responsible; but this ex- 
emption does not apply when he voluntarily, and of hisown — 
accord, induces temporary mental alienation by intoxicating 
drink. Which charge, so requested, the Court failed and re- 
fused to give, to which failure and refusal, and to which ad- 
dition and exception to the language of said charge, counsel 
for prisoner excepted. 

2d. That the existence of malice is not presumable in 
this case, if on any rational theory consistent with all the 
evidence, the killing was either justifiable, excusable, or an 
act of manslaughter. 
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The Court refused to give the charge as requested, adding, 
“the question of malice is left distinctly to the jury.” 

To which failure and refusal to charge in the language as 
requested, counsel for prisoner excepted. 

3d. That the jury must find from the evidence that at the 
time of the killing, Jones was a person of sound memory and 


discretion, otherwise the defendant cannot be convicted of 
murder. 

‘he Court stating that the instruction was given as asked 
except the unsoundness or want of discretion arose from 2 


furor brevis, or fit of drunkenness, as before stated. 

To which failure and refusal to charge, as requested, coun- 
sel for prisoner excepted. 

Tovach and all of which failures and refusals to charge 
as requested, and charges as given, counsel for prisoner ex- 
cepted, and now excepts and assigns the same as error. 

A verdict ere was rendered; whereupon, counsel for 
prisoner moved the Court for a new trial, on the following 
grounds : 

Ist. Because the Court erred in refusing to charge the 
jury, in the words following, as asked by prisoner’s coun- 
sel, to-wit: “That mental -alienation or unconsciousness 

from any cause whatever, at the time the deed was done; 
to the extent hat the accused did not know what he 
was doing ait rebut any presumption of malice arising 
merely from the apparent recklessness of his conduct, 
so as to reduce the offence from murder to manslaughter. 
The Court stating that he gave the instructions as asked, ex- 
cept as to the furor brevis of drunkenness, or a fit of drunk- 
enness. The Court further adding, in substance, that if a 
party be deprived of reason by the act of God, such as occurs 
in the case of lunacy or idiocy, or permanent insanity, then 
he is not responsible; but this exemption does not apply 
where he voluntarily and of his own accord induces tempo- 
rary mental alienation by intoxicating drink.” 
2d. Because the Court erred in his ruling, and in refusing to 
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charge the following words asked by defendant’ S , counsel, to 
be given in charge to the jury: “ The existence of malice is 
not presumable in this case, ifon any rational theory, con- 
sistent with all the evidence, the killing was cither justifia- 
ble, excusable, or an actof manslaughter.” The Court refu- 
sing to give such charge, adding, “the question of malice is 
left distinctly to the jury.” 

3d. Because the Court erred in his ruling and charging 
upon the following instructions asked for by defendant’s 
counsel, to-wit: That “the jury must find from the evidence 
that at the time ofthe killing, Jones was a person of sound 
memory and discretion, otherwise the defendant cannot be 
convicted of murder ;” the Court stating that the instruction 
was given as asked, except the unsoundness or want of dis- 
cretion arose froma furor brevis, or fit of drunkenness, as 
before stated. 

4th. Because one of the jurors who sat upon the trial of 
the cause, and who rendered the verdict of guilty as above 
stated, to-wit, Charles W. Gruber, was not an impartial and 
unbiased juror, between the State and the defendant, for that 
said juror had before said trial, expressed very decided opin- 
ions against the defendant; that he knew him, and that de- 
fendant ought tobe Wages which was wholly unknown to 
the defendant or his counsel at the time he was put upon the 
prisoner by the State, and until after said verdict was ren- 
dered. In support of which last mentioned ground for new 
trial the annexed aflidavits were submitted, marked exhibits 
A, B,C, &e. The said juror, Charles W. Gruber, having 
been sconce asked the questions prescribed by the stat- 
utes, had by his answers thereto rendered himself a compe- 
tent juror, 

The presiding Judge refused to grant a ew trial, Where- 
upon, defendant excepted, and assigned said refusal as error. 


Avex. H, Srepuens; and §. J. Warxer, for plaintiff in 
error. 
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Sol. Gen. Rogers; and Witt1am R. McLaws, confra. 
By the Court.—Steruens J, delivering the opinion. 


[1.] This was an indictment for murder. The killing was 
admitted upon the trial, and the defence turned wholly upon 
the grading ofthe homicide. The Judge was asked by the 
defence to charge the jury, “ that the existence of malice is 
not presumable in this case, if on any rational theory consist- 
ent with all the evidence, the killing was either justifiable or 
excusable, or an act of manslaughter.” The equivalent of 
this proposition, in simple terms, is that the jury should not 
grade the killing as murder, if the evidence would justify 
them in grading it either as justifiable homicide or as man- 
slaughter. 

The charge thus stated becomes a truism in criminal law, 
and we think was improperly refused. The Judge says, 
that the grade of justifiable homicide was not presented as 
an issue by the argument. If this remark be an intimation 
that the issue was not properly presented, it is sufficient to 
reply, thatit was as competent to present it by asking a charge, 
as by making a speech, and the very request under consider- 
ation does present the issue. The Judge refused to let 
that issue go to the jury, because in his opinion there was 
no evidence which could support it. His opinion that the 
evidence could not support the supposition of manslaughter, - 
if he had happened to have that opinion, would have been 
equally potent to exclude that grade also from the consider- 
ation of the jury. His opinion, then, if such had been his 
opinion, that there was no evidence which could possibly 
justify or mitigate the killing, would have been sufficient 
foundation for a judgment of murder by the Court, without 
the intervention of ajury. The homicide being admitted, 
there were but three possible conclusions in the case: mur- 
der, manslaughter, or justifiable homicide; and the exclu- 
sion of any twoof the three, would necessarily have been an 
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adoption of the third. The J ndge held, that ree opinion was 
competent to exclude one of the three conclusions of law; if SO, 
his opinion, if he had happened to have that opinion, would 
have been equally competent to exclude two; and the exclu- 
sion of two, would have been the adoption of the third, and 
a settlement of the whole business by himself. 

He had no use for a jury on the issue of justifiable homi- 
cide, because, in his opinion, there was no evidence which 
showed a justification ; and if he had happened to be fur- 
ther of the opinion, that there was no evidence which showed 
a mitigation, he could not have had any use for a jury on 
the issue of manslaughter. 

The remaining conclusion of murder, would have been as 
certain as that one remains after taking two from three; and 
he could have had no more use for a jury in arriving at it, 
than he would have had fora jury to assist him in deciding 
a motion for a nonsuit. Would this be allowing the jury to 
judge of the Zaw and the fact? It would be to obliterate the 
line of demarkation between the province of the Judge and 
the province of the jury in criminal cases, and to unite them 
both in the person of the Judge. To judge of the law and 
the fact, in a criminal case, is to determine from the evidence 
what acts were done, and with what intentions, and then to 
decide what crime they constitute, or whether they consti- 
tute any crime at all. In this case the Judge allowed the 
jury to decide what crime, but refused to allow them to con- 
sider whether there might be no crime. They were entitled 
to decide ali the law of the case, but they were precluded 
from deciding a very important part of it. In the case of 
Holden vs. The State, 5 Gia. Rep. p. 445, this Court, consist- 
ing at that time of its first three Judges, said: ‘In short, the 
Court in the full exercise of its own functions, must still 
obey the behest of the statute, and concede to the jury the 
exercise of their judgment on all the law of the case.” 

In an accusation of murder, where, as in this case, thede- 
fence turns upon the grading of the homicide, in order that 
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the jury may exercise their judgment on al! the law of the 
ease, all of the grades put in issue, either by the argument or 
the requested charges, ought to be submitted to their decision, 
along with proper instructions as to what constitutes each 
grade. 

The Judge instructs, but the jury decides. Every person 
accused of crime is entitled to have the decision ofa jury, 
upon any defence of law which he may choose to rest upon 


the facts in evidence. Courts may distrust juries, but the 


Legislature coufided in them. 

2,.] In grading this homicide, what instructions ought to 
have been given to the jury concerning the drunkenness of 
the accused? This Court, approving of the Judge’s refusal 
to give the instructions asked by the defence, thinks that other 
important instructions not given, would have been appro- 
priate to the facts in evidence. I shall point out what we 
think would have been the proper instructions, but shall first 
present those views of the general subject which lead my own 
mind to the conclusions at which the Court arrived. 

One side in the argumeut affirms as a great principle, that 
no man, drunk or sober, should be punished for a crime 
which he did not have sufficient mind to perpetrate; and the 
other replies, with an equally important principle, that drunk- 
enness’is no excuse for crime. ‘The two sides, each reiying 
upon its chosen principle, have arrived at singularly conflict- 
ing conclusions. The truth is, that both these principles are 
correct, and constitute with the just deductions from them, 
but parts of an harmonious whole, sustained by law and 
sanctioned by reason. 

The error which the side of the accused commits, lies in 
assuming too large a quantum of mind as ‘the minimum 
which can fnrnish the necessary mental elementin all crime 
—in erecting too high a standard of mental capacity. Dif- 
ferent classes of crimes do involve diilerent degrees of mind, 
and in all classes there may arise particular instances which, 
in the mode and circumstances of their perpetration, m277 fu- 
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volve evena high degree of veionsilé knowledge. But sub- 
ject to this qualification of the general truth, the general truth 
itself is, that the minimum of mind which can furnish the 
necessary mental element in crime, is a far smaller quantity 
than was claimed by the argument for the accused. The 
argument, rightfully assuming that there can be no murder 
without the mental element of malice, proceeded to claim, 
as being necessarily involved in malice, an amount of mem- 
ory and reason which I think is not justified by the legal di- 
mensions of that malice which enters into the constitution 
of murder. The popular idea of malice in its sense. of re- 
venge, hatred and ill will, has nothing to do with the sub- 
ject. Anumber of cases might be given to show the differ- 
ence between the popular idea, and that malice which forms 
a necessary part of the legal crime of murder 

The crime of infanticide presents the difference in a stri- 
king ligut. This crime is clear murder, and the mother who 
desiroys her infant to conceal her own shame, has legal ma- 
lice, though in point of fact she may feel no hatred towards 
any human being in the world, nor any indifference to 
human life in general, aud may actually have the yearnings 
ofa mother’s love towards her innocent victim—loving its 
life just Jess than her own reputation. Here thereis no mal- 
ice, in the popular sense assumed in this argument, and yet 
the law says there is malice, and that the killing is murder; 
and reason gives its undoubting sanction to the law. The 
legal idea ka malice in the crime of mu wie te simply, an in- 





tent to killa human being, in a case where the ey vy would 
eee nor in any degree excuse ph e intention, if the 


killing should take place as intended. I make no — 
tion between malice express and malice implied in this defi- 
nition, for there is no difference except in the mode of arri- 
ving atthe fact. You may prove the particular intent, or you 
may prove the more general intent, which includes it and 
implies it, but the thing when once you get it, is the samein 
both cases, and is the simple intent to kill a human being, 
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in such a case as I have stated. Whether thisintent springs 
from hatred or from a sense of shame, or from the mere 
phrensy of drunkenness, it is malice, it is the mental con- 
stituent of murder, unless there is something to justify the 
intent, or in some degree to excuse it. Now, the kind of a 
case in which this intent happens to be formed, obviously 
has nothing to do with the guantum of mind involved in its 
formation. Whoever then has mind enough to form the 


~ simple intention to kill ahuman being, has mind enough to 


have malice, and to furnish the mental constituents of mur- 
der. And even this quantum of mind, small as it is, is to 
be viewed and investigated in the light of an important rule 
of evidence applicable to all men alike, and founded on rea- 
son and necessity. It is, that all men are presumed to in- 
tend the natural and proximate consequences of their actions. 
When a man kills another by the use of means appropriate 
io that end, he is presumed, drunk or sober, to have intended 
that end. 

This is but a presumption, butit must prevail until it is 
rebutted by other factsand circumstances, showing that the 
end was not intended, but was accidental; it cannot be 
rebutted by the mere vague opinions of witnesses that the 
man had “no mind,” or “did n’t seem to know what he was 
doing.” The result is, then, that any man, sober or drunk, 
sane or insane, has mind enough to furnish the mental element 
in murder, when he has enough to form the intention to killa 
human being; and he shall be presumed to have formed that 
intention, whenever he has done the act of killing by the use 
of appropriate means, unless thereare circumstances to show 
that death was an accidental and not an intended conse- 
quence of his act. This doctrine faithfully enforced, offers 
to thedrunken man, from punishment for the crimes 

ommits, and for those not committed by him, he 


noescape 
which he 


ought not to be punished. Under this doctrine, if it were the 
whole law applicable to his case, even the poor idiot could 


we ahi sey 
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“scarcely be saved.” But it is not the whole law applicable 
to his case. 

And this brings me to a consideration of the great perver- 
sions which have been made of the doctrine that drunken- 
ness is no excuse for crime. The foundation stone of these 
perversions, not distinctly shaped in the argument, but un- 
consciously assumed in it, is a feeling or notion that the ex- 
emption of insane persons and young children from criminal 
responsibility, is not the result of positive law excusing them, 
but is the simple consequence of their mental deficiency, 
which is supposed to be so complete as not to be capable of 
furnishing the mental element of crime; while the drunken 
man, with the same actual mental deficiency, is held res- 
ponsible for his actions, not because they are crimes having 
the mental and physical element of crime, but by virtue of a 
certain destructive capacity infused into him, from reasons 
of policy, by the law which declares that drunkenness shall 
beno excuse for crime. The reverse of all this is the true 
philosophy of the law. The law deals with all of these classes 
of people, as having a sufficient quantum of mind to have 
bad passions, and evil intentions, and carelessness in their 
actions, and soto furnish the mental element of crime, but as 
laboring also under an infirmity of reason, which serves to 
betray them into these evil intentions and carelessness, and 
at the same time breaks down this power of resisting temp- 
tation. The law comes in then, and excuses the young and 
the insane, outof tenderness towards an infirmity which is 
involuntary, and at the same time, to guard against the pos- 
sibility that men might make the same excuse whenever there 
is the same infirmity of reason, the law takes special care to 
exclude drunken men from the excuse, because their infirm- 
ity is voluntary. 

The result is, that the young and the involuntary insane 
occupy a platform of their own, by virtue of an exception 
made in their favor, while the voluntary insanity of drunk- 
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enness being excluded from the exception, stands just as if 
no exception had been made, and the drunk man and sober 
man occupy the same great platform of responsibility for the 
crimes which they commit, and for no others. When their 
actions have the criminal mental element united with them, 
they become crimes—éut not till then. 

The crimes of drunk men, like those of sober men, are ac- 
tual crimes, not constructive ones—whole crimes, not pieces 
of crimes. And drunkenness, like all other things which are 
not made excuses by positive law, is no excuse for crime, 
but is like all the rest, a fact which ought to be used when- 
ever it can, as it often may do, ‘to shed light upon either 
branch of the alleged crime, the physical or mental, in in- 
vestigating what crime, or whether any crime has been com- 
mitted. The argument might safely be left where it now 
stands, but I prefer to trace the fallacies which have been 
founded on a sound principle, through the two special forms 
in which they have presented themselves. One is this: 
Drunkenness is no excuse for crime, therefore, drunkenness 
can not be used for any purpose of defence in a criminal ac- 
cusation. Anon sequitur, if evertherewas one. Ignorance 
of chemistry is no more an excuse for crime than drunken- 
ness is; therefore, if the reasoning be good, ignorance of 
chemistry cannot be used for any purpose of defence in a 
criminal accusation. If Dr. Webster, on his celebrated tria! 
at Boston, some years ago, for the murder of Dr. Parkman. 
could have shown that he was ignorant of chemistry, he 
could have shown conclusively, not that he had an excuse 
for the murder, but that hedid not commit it; for the slayer, 
whoever he was, had carried the dead body through a pro- 
cess of destruction, involving high chemical knowledge. 
No doubt the Court would have allowed him to save his life 
by proving his ignorance of chemistry, although ignorance 
of chemistry was no excuse for crime. Suppose now, the 
Doctor could have proved that he had been drunk to the 
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point of stupor or mania potu, during the time when that 
chemical process must have been performed. No doubt the 
Court would have allowed him to do so, not to excuse, miti- 
gate, or extenuate his crime, but simply to show, in a very 
satisfactory way, that he had not committed the crime; for it 
is exceedingly improbable that a manin that degree of drunk- 
enness, could have conducted the chemical process. And 
Dr. Webster would have been allowed to save his life by pro- 
ving that he was drunk. 

Somey ears ago, I knew an attempt at house-burning, where 
the slow match, found after the fire had been extinguished, 
exhibited great ingenuity in the bending of wires and crook- 
ing of pins in a peculiar way, so as to secure both slowness 
and certainty of ignition. The crooking of the pins espe- 
cially, in a manner so peculiarly adapted to the end in view, 
was the theme of village wonder, for weeks afterwards, and 
is still remembered by many persons as a remarkable dis- 
play of mechanical genius. Now there were two or three 
men who frequented that village in those days, any one of 
whom, if suspicion had fallen on him, could have proven, 
that at any time for a week before the fire, he had been too 
drunk to crook a pin. Would any man have discarded that 
evidence, if he had been seeking for the ¢ruth 2? Both these 
illustrations show the absurdity of excluding the considera- 
tion of drunkenness, in investigating the act, which enters 
into the alleged crime; but another form of the fallacy is, 
that when the act appears to have been done by the accused, 
he shall not be allowed to excuse his act by any considera- 
tion of his drunkenness. It might be sufficient to reply to 
this, by saying, the law says, that for crimes, not acts, drunk- 
enness shall be no excuse. This form of the fallacy ignores 
utterly the most important element of the crime; for the 
mental part of the crime is criminal in morals and religion, 
without its union-with any act whatever, while neither in 
law nor morals, has the act any criminality whatever, until 
connected with a criminal state of mind. Acts need no ex- 
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cuse, crimes do. This form of the fallacy puts a drunk 
man, not on the same platform with sober men, but ona 
much more disadvantageousone. Theact when done by ap- 
propriate means, carries a presumption against all men, so- 
ber or drunk, that it was intended to be done; but this pro- 
position is to leave it but a presumption against sober men, 
and to fix it irrevocably as a conclusion against a drunk 
man. The proposition admits, that drunkenness, like any 
other, “no excuse” for crime, may be used to throw light on 
the investigation into the physical constituent of the crime, 
but denies that it may be used in examining into the mind, 
which is the special field where drunkenness displays its 
power. That is to say, it may be used in that part of the 
investigation, on which it ordinarily throws least light, but 
must be excluded from that branch on which it usually 
throws most light. Can there be a sensible reason for such 
a discrimination between the purposes for which drunken- 
ness may be used? It is too apparent to need argument, 
that when the act is shown, the mental constituent of the 
crime still remains to be investigated, and in this investiga- 
tion, there can be no rational discrimination made between 
the light which may be shed upon it by drunkenness, and 
that which may be shed by any other fact in the world. 
Let me illustrate this branch of the investigation. The fact 
of being a skillful physician is no more an excuse for crime 
than drukenness is, and therefore, if the reasoning in the last 
form of the fallacy be good, the fact of being a skillful physi- 
cian, ought not to be used for the purpose of showing with 
what intention an act was done. A man indicts another for 
an attempt to poison him, and proves that the accused actu- 
ally administered arsenic to him. Here the act is done, and 
the sole question is as to the intent with which it was done. 
The accused simply shows that he was a skillful physician, 
and this single fact, in connection with the other fact, that 
the man did not die, but got well, explains the whole case, 
and shows that the act was done with an innocent and praise- 
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worthy intention; for if a skillful physician should intend 
to kill by arsenic, he would infallibly regulate the dose to 
kill, and not to cure. And here the man is permitted to “ ex- 
cuse” his act in the language of the fallacy, by proving his 
own superior knowledge, a fact which of all others, is surely 
the /as¢t which ought to be allowed to excuse any crime. Is 
it not plain, that he does not use the fact, to “ excuse his act,’ 
but simply to show that the act was an innocent one which 
needed no excuse? Shall not drunkenness be used for the 
same purpose when it can shed the same light? 

A skillful marksman shoots at a bird, at a short distance, 
but misses the bird and kills a man, who was behind the 
bush, and who turns out to be one with whom the marks- 
man had a deadly feud. He is indicted for murder. The 
fact, that a man so skillful with his gun should have missed 
the bird at so short a distance, and should have hit his ene- 
my, makes a strong impression, that the shooting at the bird, 
was but a pretence to cover the real intention to slay his en- 
emy. But the man shows that he was very drunk, a fact 
which renders it at once very probable that he should have 
missed the bird, and very improbable that he had sufficient 
capacity for so deep an artifice, as the one imputed to him, 
for drunk men are much more apt to be the victims, than 
the perpetrators of tricks. Is there in the world, an enlight- 
ened christian, or a barbarian, who will say that this man 
ought not to be allowed to save his life by proving that he 
was drunk? The fact has no effect to excuse his crime, nor 
to excuse his act, but to show that his act, though an unfor- 
tunate one, was innocent and needed no excuse; or else, to 
show that it was not an act of murder, but an act of invol- 
untary manslaughter, in the pursuit of a lawful intent with- 
out due caution and circumspection. On the question of 
murder, his drunkenness is in his favor, but on the question 
of carelessness, in the pursuit of his lawful intent, it is against 
him ; for carelessness is much more easily believed of a 
drunken man than of asober man. His drunkenness saves 
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him from the one charge, and convicts him perhaps of the 
other, not by excusing the one crime, nor aggravating the 
other, but simply by shedding the light of ¢ruth upon both. 
Apply these principles to the case before us. Osborne with 
one hand seizes Jones by the arm, and with the other by the 
throat, and pushes him back. Jones stabs Osborne and kills 
him. Jones is indicted for murder. His defence is that the 
killing was but the repelling of an assault and battery, which 
reduces it to manslaughter at all events, and will also reduce 
it to justifiable homicide, if the jury should think he had 
reasonable fear, that Osborne would choke him to death. 
The State replies, that though such an assault and battery 
occurred, the killing was not produced by it, and was but 
the execution of an intent formed and in process of execu- 
tion, before the assault and battery occurred. Right here, 
hangs the case, the defence maintaining that the intent to 
kill was produced by the provocation, and the State main- 
taining that it existed before. What is the evidence to sup- 
port the view of the State? Jones was walking up to Os- 
borne with a knife in his hand, and he was very drunk. 
Here his drunkenness is against him, for it is easier to be- 
lieve that a reckless drunk man intends to kill without pro- 
vocation, than that a thoughtful sober man has such an in- 
tention. This is the whole case made by the circumstances 
of the fatal rencontre, to show that Jones had an in- 
tent to kill before he received the provocation. But the State 
wisely chose, not to rest the case there, and the strongest 
evidence on the point, is light reflected from a previous ren- 
contre, in which Jones had much more clearly manifested 
the intent to kill, The argument was, that having had the 
intention in the first rencontre, he must be presumed to have 
persisted and continued in the same state of mind, up to the 
second rencontre, a very short time afterwards. The interval 
between the two rencontres, is not definitely stated, but it was 
sufficiently long for Jones to be put out of the house and 
come back again, and be the interval long or short, the whole 
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force of the argument lies in his presumed persistence and 
continuance in the same state of mind, from the first rencon- 
tretothe second. And righthere his deep drunkenness was ev- 
‘idence in his favor, tending to rebut the presumption of such a 
persistence or continuance in the same state of mind. Who 
needs to be told that drunkenness may almost destroy mem- 
ory for the time, making itas a mere se7ve, letting events and 
thoughts, and intentions slip through it as soon as they fall 
into it? He might have forgotten the first rencontre, and 
all its passions and intentions, and so have brought none of 
them to the second—if he was very drunk. But drunken- 
ness, far short of the point of extreme forgetfulness, renders 
the mind inconstant in purpose, and exceedingly whimsi- 
eal and rapid in its changes from one emotion to another, 
and even from one class of emotions to another class. 

Who has not seen the drunken man, breathing threats one 
moment, and the next, uttering maudlin professions of friend- 
ship—in one moment an imaginary hero, in the next, an 
abject whimperer ? 

The whole tendency of drunkenness, was to change that 
state of mind—which the State maintained had not been 
changed, but had continued from the first rencontre to the 
second. Its tendency was to rebut the strongest evidence, 
which showed the formation of an intent to kill, before the 
provocation was given. And it is exactly for this purpose, 
that the drunkenness, in the opinion of this Court, ought to 
have been considered by the jury, to assist them in deciding, 
whether the intent to kill preceded the provocation, or was 
produced by it. 

Judgment reversed. 


Lyon J. dissenting. 











616 SUPREME COURT OF GEORGIA. 





Swan vs. The State. 





SaMvuEL Sway, plaintiff in error, vs. Tue Stare or Grorera, 
defendant in error. 


The penalties imposed by the Act of 23d December, 1833, “to prevent the 
drawing of lotteries, or sale of lottery tickets in this State, for a violation of 
its provisions, cannot be enforced by indictment, 


Indictment, in Richmond Superior Court. Tried before 
Judge Horr, April Term, 1859. 


This was an indictment, founded on a presentment of the 
grand jury, for a violation of the laws of Georgia, in relation 
to lotteries. 

Upon the call of the case for trial, defendant Swan moved 
to quash the indictment, upon the following grounds: 

1st. Because the offence charged in the indictment, is not 
indictable by the laws of the State. 

2d. Because the offence charged, if indictable at all, could 
not be prosecuted criminally by indictment founded on pre- 
sentment, and without a prosecutor. 

3d. Because the indictment did not set forth a crime 
known to the laws of this State. 

4th. Because the indictment could not be supported under 
the Act of 1833, without a prosecutor. 

The Court overruled the motion to quash upon all the 
grounds, and the defendant excepted. 

In the progress of the trial, the defendant offered in evi- 
dence, assignments of the Sparta Academy Lottery, from the 
trustees of the Sparta Academy, to F. C. Barber, and from 
Barber to the defendant, the execution of said assignments 
having been first duly proven or admitted. The Court re- 
jected the evidence, and the defendant excepted. 

The defendant then offered in evidence the receipt of J. 
B. Trippe, Treasurer, and Peterson Thweatt, Comptroller 
General of the State of Georgia, for the payment of one 
thousand dollars as taxes to the State, under the Act of 11th 














SAVANNAH, JANUARY TERM, 1860. 617 


Swan vs. The State. 











Pa eam ae 


December, 1858, and also offered to prove that said sum of 
money was thus paid under a demand from the Governor of 
Georgia, and under a threat, to enforce the penalty of said 
Act, unless it should be so paid. The Court rejected the re- 
ceipt and the proof offered, and the defendant excepted. 

The Court, in charging the jury, read to them the Act of 
1833, concerning lotteries, down to the proviso, and stated 
that it was the law of the case, and not his opinion ; omit- 
ting to read, at the same time, the proviso to the same Act, 
contained in the fourth section thereof, upon which the 
defendant had mainly rested his case. To this charge 
as given, and the omission to read said proviso, the defend- 
ant excepted. 

The Court was requested in writing by defendant, to charge 
the jury, as set forth in the motion for a new trial, which 
requests to charge were refused or qualified as therein sta- 
ted, to all which refusals to charge and qualifications of the 
charges requested, the defendant excepted. 

The jury rendered a verdict of guilty. Whereupon, the 
defendant moved the Court for a new trial, upon the follow- 
ing grounds: 

Ist. Because the defendant requested the Court to charge, 
“that the Act of 1826, conferring upon the trustees of the 
Sparta Academy, and their successors, the right to raise five 
thousand dollars by lottery, having been passed before the 
Act of 1833, is excluded from its operation, and that, there- 
fore, all drawings of a lottery, under and by virtue of that 
Act, are excluded from its operation; and that no person, 
acting by authority from the trustees of the Sparta Academy, 
or their successors, in such drawing, can be found guilty of 
any crime under the laws of this State.” Which charge 
was given, but with the qualification, “if the drawing con- 
formed to the Act.” 

2d. Because the Court refused to charge as requested 
by defendant, “that it is not competent in this case to show 
whether or not other commissioners than those named in 
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said Act, (not being the defendant now on his trial,) superin- 
tended that lottery, nor does that fact in any wise affect the 
guilt or innocence of defendant.” 

3d. Because the Court refused to charge as requested by 
defendant, “that whether or not the parties, entitled by the 
Act of 1826, to draw said lottery, exercised that right in a 
manner different from that specified in the grant, is not a 
fact inquirable into in this case, and can in no wise affect 
the guilt or innocence of the defendant.” 

4th. Because the Court refused to charge as requested by 
defendant, “that if the defendant, in the opinion of the ju- 
ry, acted bona fide and with an honest belief that he had a 
legal title to the franchise, and was legally authorized to use 
it, and did use it under color of right, by purchase, for the 
benefit of the Sparta Academy, the jury cannot convict him,” 
and in lieu thereof, charged, “that intention is necessary to 
constitute crime, but that is to be inferred from action; that 
when men deliberately do a forbidden act, it is to be infer--. 
red that they intended to do it, and thata mistake in matter of 
law, as to its criminality, is no excuse for it.” 

5th. Because the Court refused to charge as requested by 
defendant, “that the Act of the 11th December, 1858, re- 
pealed and released all penalties or crimes against each man- 
ager of any lottery, authorized by the laws of this State, ex- 
cept the payment of a tax of one thousand dollars annually 
to the State Treasury, and repealed all previous penal laws, 
if any such existed against such manager.” 

6th. Because the Court erred in holding that the offence 
charged in the indictment is indictable by the laws of the 
State. ‘ 

7th. Because the Court erred in holding that such offence, 
if indictable at all, could be prosecuted criminally by indict- 
ment founded on presentment, and without a prosecutor. 

Sth. Because the Court erred in holding that the indict- 
ment set forth a crime, knowr to the laws of this State. 

9th. Because the Court erred in holding that the indict- 
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ment could be supported under the Act of 1833, without a 
prosecutor. 

10th. Because the Court erred in reading to the jury, the 
Act of 1833, concerning lotteries, down to the proviso, and 
stating that it was the law of the case, and not his opinion, 
omitting to read at the same time, the proviso of the same 
Act, contained in the fourth section thereof, upon which the 
defendant had mainly rested his case. 

11th. Because the Court erred in rejecting the assignments 
of the Sparta Academy Lottery, from the trustees of the 
Sparta Academy to F. C. Barber, and from Barber to the 
defendant. 

12th. Because the Court erred in rejecting the receipt of 
J. B. Trippe, Treasurer, and Peterson Thweatt, Comptroller 
General of the State of Georgia, for the payment of $1,000 
dollars as taxes to the State, under the Act of the 11th De- 
cember, 1858; and also in refusing to admit evidence that it 
was so paid under a demand from the Governor of Georgia, 
and under a threat to enforce the penalty of said Act, unless 
it should be so paid. 

13th. Because the verdict was contrary to law. 

14th. Because the verdict was contrary to the evidence. 

The presiding Judge refused the motion for a new trial, 
and defendant excepted. 


Mitiers & Jackson; A. H. Streruens; Roserr Toomss; 
QO. A. Locurane; J. C. & C. Syeap; and E. J. Waser, for 


plaintiff in error. 


W. R. McLaws; and, Attorney General Rocens, contra. 
’ ; 


By the Court.—Lyon J. delivering the opinion. 


The plaintiff in error, Samuel Swan, was tried and con- 
victed, in the Superior Court of Richmond county, on a bill 
of indictment, preferred against him ona special present- 
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ment of the grand jury, on the charge of being “ concerned 
in the managing, conducting, carrying on, and drawing of 
a certain lottery, called the Sparta Academy Lottery, in the 
city of Augusta, said county and State; said lottery not be- 
ing authorized by the General Assembly of the State of 
Georgia; and said lottery not being the Sparta Academy 
Lottery, authorized by the General Assembly of the State of 
Georgia, prior to the passage of the Act of said Assembly, 
passed the 23d day of December, 1833.” 

When the case was called, the plaintiff in error, by coun- 
sel, demurred to the bill of indictment, and moved the Court 
that it be quashed on three several grounds; all of which, 
may be considered in one, that is, thatthe bill of indictment 
contained no charge or offence that was indictable by the 
laws of Georgia. The Court refused the motion, and that 
is the first question for our consideration. 

This proceeding originated under the Act of 23d Decem- 
ber, 1833, “to prevent the drawing of lotteries, or sale of lot- 
tery tickets in this State,’ of which the following isa copy: 

“Section I, From and immediately after the first day of 
May next, all and every lottery and lotteries, and device and 
devices in the nature of lotteries, shall be utterly and entire- 
ly abolished, and are hereby declared thenceforth unauthor- 
ized and unlawful. 

Section II. From and after the day aforesaid, any person 
who shall sell, or expose to sale, or cause to be sold or ex- 
posed to sale, or shall keep on {hand for the purpose of sale, 
or shall advertise or cause to be advertised for sale, or shall 
aid, or assist, or be in any wise concerned in the sale or ex- 
posure to sale of any lottery ticket or tickets, or any share or 
part of any lottery ticket, in any lottery or device in the na- 
ture of a lottery, within this State or elsewhere; and any 
person or persons who shall advertise, or cause to be adver- 
tised, the drawing of any scheme in any lottery, or be inany 
way concerned in the managing, conducting, carrying on, 


» or drawing of any lottery, or device, in the nature of a lotte- 
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ry, or be an agent in procuring or supplying lottery tickets, 
and shall be convicted thereof, in any Court of competent 
jurisdiction, shall for each and every such offence, forfeit, 
and pay a sum not less than five hundred dollars, and not 
exceeding one thousand dollars, at the discretion of the 
Court, one-half to be paid to the prosecutor, and the other to 
be paid over to the county treasurer, for the use of the coun- 
ty where the offence may have been committed. 

Section III. In all cases where the party shall be convic- 
ted as aforesaid, and shall fail or refuse to comply with the 
provisions in the second section of this Act, he, she, or they, 
shall be sentenced to undergo an imprisonment in the com- 
mon jail of the county, not exceeding six months, at the 
discretion of the Court. 

Section IV. All laws and parts of law, militating against 
this Act, are hereby repealed: Provided, that this Act shall 
not apply to any lottery heretofore authorized by the General 
Assembly.” 

As this Act is not incorporated in the penal code, and as 
there are no express words in the Act itself, making a viola- 
tion of its provisions indictable as a crime, we are forced 
to a construction of the statute to get the sense of the Legis- 
lature, as to the manner in which the penalties of the Act, 
for a violation of its provisions, are to be enforced; and, if, 
according to those rules of construction for the interpretation 
of the intention of the Legislature in similar statutes, that 
Courts have heretofore adopted, and followed, it is not clear- 
ly manifest that the Legislature, in passing this Act, intended 
to make a breach of its provisions indictable as a crime, then 
we cannot hold that it is so. 

To ascertain the intention of the Legislature, after exam- 
ining the words of the Act itself, it is necessary to take into 
view every fact and circumstance that influenced its passage. 
We must consider what the law was before; the mischiefs 
against which the law did not provide; the nature of the 
remedy proposed; the true reason of the remedy. 
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The law on this subject, in existence previous to the pas- 
sage of this Act, was the Colonial Act of 29th Feb., 1764, 
which enacts, “1st. That from and after the passage of this 
Act, if any person or persons shall erect, set up, &c., to be 
played, drawn, &c., any lottery, &c., or shall make, print, ad- 
vertise, or publish, &c., proposals or schemes, Xc., or shall! 
deliver out, &c., tickets to the persons advancing, &c., or shall! 
expose to sale any houses, &c., by any gaine, method, &c., 
depending upon, or to be determined by any lot, &c., or shal! 
be adventurers in, or pay any moneys or other consideration, 
or any ways contribute unto any of the said games, lotteries 
and sales, such person or persons, and every or either of 
them, on being convicted thereof, on the oath or oaths of one 
or more credible witness or witnesses, or on the confession of 
the party or parties, accused, shall forfeit and lose the sum of 
five hundred pounds, lawful money of this province, to be 
recovered by action of debt, or information in the general 
Court of Pleas, the one moiety of such forfeiture to be to his 
Majesty for the support of this province, and the other moiety 
to the informer: And in case of any offender against this 
Act, not having sufficient goods and chattels whereon to levy 
the penalty hereby inflicted, or not immediately paying the 
said penalty, or giving security for payment thereof, it shal! 
and may be lawful for the Justices before whom such _ per- 
son or persons shall be convicted, to commit him or them to 
prison, there to continue and remain for any time not ex- 
ceeding twelve months.” 

This Act, and that of 1833, having reference to the same 
subject matter, must be construed together; in fact, taken 
together they form butonelaw. The Act of 1764, not having 
been repealed in express terms, all of its provisions not in 
conflict with those of 1833, or the subsequent Act of 11th 
December, 1858, are still in force, Upon an examination of 
the Act of 1764, it will be seen that its penalties were direct- 
ed against—1st. The persons who establish or set up a lot- 
tery: 2d. Persons who advertise or publish proposals or 
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schemes of lotteries: 3d. Persons selling or distributing 
tickets for chances in such lotteries: 4th. Those who expose 
to sale any property by lottery: 5th. Persons who bought 
chances in, or in any way contributed to the lotteries. As 
sweeping and comprehensive as were these enactments, the 
Legislature did not think them sufficiently so, and by the 
Act of 23d December, 1833, extended its provisions, so as to 
embrace all persons who should “be in any way con- 
cerned in the managing, conducting, carrying on, or 
drawing of any lottery, or device in the nature of any lotte- 
ry;” the clause under which defendant is indicted. Here 
was one object that the Legislature accomplished by the new 
law. 

By the Law of 1764, the penalty imposed was five hun- 
dred pounds; one half to the informer, and the other to the 
State Treasury. The Act of 1833, reduced the penalty to a 
sum not_less than $500, nor more than $1,000, in the dis- 
cretion of the Court; one half to the informer, and the other 
to be paid into the county treasury. 

Under the Act of 1764, the conviction of the offender, and 
recovery of the penalty, could only be had in the general 
Court of Pleas; by the Act of 1833, the conviction and re- 
covery, could be had “‘in any Court of competent jurisdic- 
tion in this State.” 

Upon a conviction, for a violation of the provisions of the 
Act of 1764, in case the offender did not have sufficient 
goods to levy the penalty, and he would not give security 
for its payment, the Justices before whom the conviction was 
had, might imprison him not exceeding twelve months. The 
Act of 1833, required the Court to imprison the offender, up- 
on his failure or refusal to pay the sentence of the Court, for 
any time not exceeding six months; thus negativing the 
idea, that the penalty might be collected by execution, or, 
that the defendant might give security for the payment of 
the judgment of the Court. These were important and bene- 
ficial clianges, but all that the Legislature did make, leaving 
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the law to stand, with these exceptions, as it did before. 
Nothing whatever is said in the Act of 1833, of the form of 
conviction, except that it may be had “in any Court of com- 
petent jurisdiction.” The Act of 1764, declares that the 
recovery shall be “by action of debt or information;” and 
this provision is not repealed. Take the two Acts together, 
(and we must do so, for they form one law, and but one on 
this subject,) and while the offence is distinctly created by 
the law, the particular method of proceeding, is as distinctly 
pointed out, and prescribed by the statute. 

Now, did the Legislature intend, that the penalties impos- 
ed by the Act of 1833, should be enforced in the forms of 
proceeding prescribed by the Act of 1764? We think that 
it did, and for the following reasons: 

ist. After this careful analysis of the Act of 1833, by the 
prescribed rules, we see various defects of the old law, that 
the Legislature intended to, and did, remedy by that Act, 
and the reasons why it did so; at the same time, we see no 
change whatever in the form of proceeding for the enforce- 
ment of the penalty, except in authorizing the proceedings 
to be had in any Court of competent jurisdiction, instead of 
the general Court of Pleas; that Court had ceased to exist; 
and that is the reason of this change. Hence, we conclude 
that this was all that the Legislature did intend to do by the 
Act of 1833; and that the penalties, of the Act of 1833, 
should be enforced as they had been theretofore required by 
the law to be done. We certainly see no intention on the 
part of the Legislature to substitute a criminal for a civil 
proceeding. 

ad. As in the Act of 1764, one half the penalty imposed 
by that of 1833, goes to the informer; from which it is 
fair to infer, in the absence of any express words, that the 
Legislature expected, or intended that all action in the Courts 
on this subject would be instituted and prosecuted by some 
third person, by action of debt or gui tam proceeding, as in 
the former Act; and although, this is not sufficient of itself 
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to satisfy us, still i it is a circumstance to show the inclination, 
at least, of the Legislature in passing the Act. 

3d. The perfect silence of the Act of 1833, as to the form 
of proceeding, in which its penalties were to be enforced. 
Now, why was this? It is not sufficient to say, that it was 
an oversight or omission; the Act of 1833, is too well con- 
sidered, and carefully penned in all its parts, to admit of any 
such supposition. But, if the Legislature supposed that the 
form of proceeding pointed out by the Act of 1764, was the 
proper one, and intended that it should be the Bere then, 
that silence is accounted for. 

4th. The Act of 1833, prescribes, that the conviction may 
be had “in any Court of competent jurisdiction.” If a pro- 
ceeding by indictment was intended, this expression was in- 
accurate, for an indictment could be had in only one Court, 
the Superior Court, and we must give every word its full 
and appropriate meaning, and nothing else; but, if the Legis- 
lature intended that the penalty should be enforced by an 
action of debt, or gui fam, then, the expression was full and 
appropriate; for that form of proceeding could be pursued 
in the Inferior as well as the Superior Court. This is a 
strong circumstance to show the intention of the Legislature. 

5th. If the Legislature intended to make a violation of 
the provisions of this Act a crime, punishable by indictment, 
it is more than likely, that it would have been incorporated 
in and made part of the penal code, especially as the two 
Acts were passed during the same session, and assented to 
on the same day; and especially as that Act is entitled, 
“An Act to reform, amend and consolidate the penal laws of 
Georgia.” 

6th. The Legislature, on the 11th December, 1858, passed 
another Act, on this subject, as follows: “ That every agent 
or other person selling lottery tickets, or other tickets of 
chance, not authorized by the laws of this State, shall be 
fined one hundred dollars for each offence, to be sued and 
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recovered in the Superior Courts of this State, in the county 
where the agent may reside, or in case of non-residence, 
where the tickets aforesaid may be sold; one-half to the in- 
former, the other to the funds of the county where sued.” 
Now, as this statute specifically prescribes the mode of en- 
forcing the penalty, and the Act of 1764 does the same, 
while that of 1833 is silent as to the mode, and that part of 
the statute is now, and was in force at the passage of the 
latter Act, does it not follow, that the Legislature must have 
intended that the penalties of the Act of 1833, are to, or 
may be enforced by the mode pointed out. And, just here, 
it is as well to remark, that this statute answers nearly every 
argument drawn from the words of the Act of 1833, such 
as “convicted,” “conviction,” and “offence,” “sentence,” to 
show that the Legislature intended to make an indictable 
offence; for all these words, (except that of “ convicted ;” 
and that has always been used to express the result of the 
action of a Court as well in civil as in criminal cases,) are 
employed in this Act ; and we will show before we conclude, 
that an indictment would not lie under that Act, or any of a 
similar character. 

But it is objected, that this remedy is ineffectual, or can- 
not be enforced by action of debt, ora gui tam proceeding, 
because the penalty is discretionary with the Court. We 
see no difficulty in this, for if the jury find against defend- 
ant, their verdict can not be less than $500, and it may be 
$1,C00, and if it be left with them, they would in this, as in 
all other questions of law, be under the direction of the 
Court. But we do not see why the jury should be embar- 
rassed with the amount of the finding; their only verdict 
under this statute must be, for or against the defendant; that 
involves the whole issue. If it be against-the defendant, 
then the Court, guided by the statutes, declares the amount 
defendant shall pay. 

It is said again, that as imprisonment is the ouly means of 
enforcing the judgment of the Court, in which an informer 
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could have no interest, that it follows that the Legislature 
intended a criminal proceeding. To this, we reply, that the 
imprisonment prescribed is not for violating the Act, but for 
failing to pay the penalty. Then, the question arises, con- 
ceding that a different remedy is pointed out in the law, by 
which the penalties may be enforced: will an indictment 
lie for a violation of its provision, there being nothing in the 
Act, either authorizing or prohibiting it? 

This offence not being prohibited by the common law; 
and not embodied in the penal code, but one created by a 
a statute, that points out a particular manner of proceeding 
against the offender, as an action of debt or information, 
without mentioning an indictment, it is settled that an in- 
dictment is not maintainable, because the mentioning the 
other methods of proceeding only, seem impliedly to exclude 
that of indictment. 2 Haw. P. C, ch. 25, sec. 4. In Rez. 
vs. Mead, 1 Burr, 542, Lord Mansfield said: “In newly cre- 
ated offences, when there is a prohibitory, particular clause, 
specifying only particular remedies, then such particular 
remedy must be pursued, For otherwise, the defendant 
would be liable to a double prosecution; one upon the gen- 
eral prohibition, and the other upon the particular specific 
remedy.” 

But, aside from this direct authority, as we are to construe 
penal statutes, or such as work a forfeiture strictly; and as 
they are to reach no further in meaning than their words; 
and as too, all doubts concerning their interpretation are to 
preponderate in favor of the accused; how could we hold, 
that under this Act the defendant could be arraigned, tried, 
convicted and punished as a criminal, when there is abso- 
lutely nothing in the statute to warrant us in the belief, that 
the Legislature intended to impose on the offender any such 
infliction. If the Legislature intended that an offender 
against this enactment should be indicted under a criminal 
proceeding, it was easy to have said so, and as they have 
not said so, that is a sufficient answer to this proceeding. 
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We think, therefore, that the Court ought to have sustain- 
ed the motion to quash, and as this completely disposes of 
this case, we have not deemed it necessary to look into the 
other questions made by the record. 





Judgment reversed. 


Henry C. Lane, plaintiff in error, vs. Tuomas E. Brown, 
defendant in error. 


[1.] It is unnecessary to make one, or the representatives of such an one, a 
party to a bill, whose name appears in a bond or agreement, as payee or ob- 
ligee, when such an one had no real or actual interest in the transaction, nor 
could take any benefit under it, especially when it appears that the name was 
inserted therein, solely for the benefit of a third person named in the bond or 
agreement. 

[2.] H.C. L. held the titles to the one-half of a tract of land that T. E. B. had 
bought and paid for, to secure himself against loss, on account of T. E. B’s 
half of the expenses that might be incurred in the erection of a mill on said 
land that they were building in partnership. On a bill filed by T. E. B., to 
compel aconveyance to him, from H. C. L., of his part of the land, alleging 
that his share of the expenses had been fully paid to H. C. L., it was no error 
in the Court to charge the jury, on the trial, “that even ifthey found that com- 
plainant had not paid the defendant one-halfthe expenses oferecting the mill on 
the premises, they might still decree against the defendant, aspecific perform- 
ance of the contract, to convey a moiety of the land andimprovements to com. 
plainant; at the same time requiring complainant to pay one-half the said 
expense, or so much thereof as they might find unpaid and due the defend. 
ant ;” but such charge submitted the question on which they were to pass, on 
its merits fairly to the jury. 

[3.] A new trial will not be granted when the verdict is sustained by the evi- 
dence, and no injustice done. 
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In Equity, in Washington Superior Court. ‘Tried before 
Judge Horr, at September Term, 1859. 


This was a billin equity by Thomas E. Brown against 
Henry C. Lang, setting forth that complainant and defendant, 
in the year of 1840, bought from Morgan Brown, the father 
of complainant, a tract of land containing nine hundred acres, 
and formed a partnership for the purpose of erecting a saw 
and grist mill. That complainant being under age, it was 
agreed that title to said land should be made to defendant 
alone, but that complainant should pay half the purchase 
money, and that upon the payment thereof, and half the ex- 
pense of erecting said mills, that defendant would execute to 
him, or to Morgan Brown, titles to one moiety of said premi- 
ses and improvements; and that this agreement was con- 
tained in an obligation in the form of a penal bond executed 
by defendant, and dated 20th April, 1840, and which is 
made an exhibit to the bill. That said mills were erected 
and went into operation in 1841; that they were built by the 
joint labor and expenditure of complainant and defendant, 
at the cost of about two thousand dollars, of which amount 
complainant contributed about six hundred dollarsin money, 
and about seven hundred dollars in work, lumber, provis- 
ions, and other materials, and that complainant likewise paid 
his half of the original purchase money of the land. 

The bill further states, that said mills were under the su- 
perintendence and direction of defendant, from the time of 
their completion in 1841, till 1846, when said partnership 
was dissolved; and that during all that period, defendant 
received the income and profits thereof, amounting to one 
thousand dollars per annum. 

The bill further states, that defendant refuses to account 
with complainant for said income and profits, or to make and 
deliver to him titles to one-half the said land and mills, and 
prays that he be decreed to account and to specifically per- 
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form the contract aforesaid, in relation to said premises, and 
to execute titles to complainant for one moiety thereof. 

The answer of defendant admitted the purchase of the 
land, and the formation of the partnership, as stated in com- 
plainant’s bill, and that complainant paid one-half the pur- 
chase money; that defendant did agree, that upon the pay- 
ment by the complainant of one-half the purchase money, 
and one-halfthe expenses incurred in erecting said mills, 
that he would execute to him titles for one-half of said prem- 
ises. 

The answer further alleges, that defendant expended in 
the erection of said mills $2,370 00; that complainant worked 
on said mills while they werebeing built about six months, 
and his services might have been worth one dollar per day, 
but denies that he furnished lumber or hands to the amount 
of seven hundred dollars, or any sum, or that he furnished 
provisions to an amount exceeding fifty dollars. 

The answer further states, that defendant paid out other 
large sums in repairing the dam and machinery of said mills, 
which were twice injured by high water and freshets. He 
denies that the income and profits of the mills were as large 
as stated by complainant, but on the contrary, avers that they 
were not more than sufficient to pay expenses, &c. 

To his answer defendant appended the following exhibit, and 
declared his willingness and readiness to make titles to com- 
plainant for one moiety of the land and mills, upon payment 
of the money expended by him in the erection and repairs 
of said mills. 

The following is the exhibit to defendant’s answer, viz: 





HENRY C. LANG, Cr. 
1840 By amt. paid for half the land, - $1,100 00 
6 “expenses building mill, - - 2,370 00 
1841 “ repairing, - - - - - 900 00 
1842 “ expenses of grist mill, - - 200 00 
* - . repairing dam, - - - 600 00 





Carried over, - - - - - $5,170 00 
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Brought over, - - - - - $5,170 00 
1842 Byexpenses of working mills from 1841 to 
1846, - - - - 2,500 00 
$7670 00 
Dr. To receipts of mills from 1841 to 1846, 3,500 00 
$4,170 00 
THOMAS E. BROWN, Cr. 
1840 By amt. paid for half land, $1,100 00 
‘¢ 6 months work, - 150 00 
“ provisions furnished, - 60 00 
$1,300 00 
To amt. received from mills - 500 00——-$800 00 
$3,370 00 
Due to Henry C. Lang, - ‘ - - $1,685 00 
Int. from Ist Jan., 1842, - - - 2,156 00 
$3,841 00 


The case was heard upon the bill, answer and proof; and 
after argument, counsel for defendant requested the Court to 
charge the jury, “that without some evidence of the assent 
on the part of Morgan Brown or his representatives to this 
suit, the Court will not decree a specific performance of the 
contract contained in said bond; which charge the Court 
refused, but charged, “ that if the jury found that complain- 
ant had not paid defendant one-half the expenses of erecting 
ithe mills, yet they might decree against defendant a specific 
performance of the contract, at the same time requiring and 
decreeing that complainant should pay one-half said expen- 
ses, or so much thereof as they might find unpaid and due 
0 defendant. 

To which charge and refusal to charge defendant excepted 

The jury returned the following decree: “We the jury 
‘decree that the defendant, Henry C. Lang, do make a good 
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and lawful title to the complainant, Thomas E. Brown, of the 
one-half interest in the land described in said bill; and that 
the said Henry C. Lang do pay tothe said Thomas E. Brown, 
the sum of seven hundred and fifty dollars; and we decree 
costs to complainant.” 

Whereupon, defendant moved for a new trial, upon the 
grounds that the verdict was contrary to law and the evi- 
dence and the charge of the Court; and upon the further 
ground that the charge and refusal to charge of the Court, as 
above stated, were contrary to law. 

After argument, the presiding Judge refused the motion 
for a new trial, the complainant having first remitted and re- 
leased the sum of seven hundred and fifty dollars found for 
him by said verdict. 

To which decision counsel for defendant excepted, and 
assigns the same as error. 


Ws. S. Rocxwe tt, for plaintiff in error. 
Jno: T. SHEWMAKE, contra. 
By the Court—Lyon J. delivering the opinion. 


On the trial, complainant put in evidencethe bond of Hen- 
ry C. Lang, of which the following isa copy: 
“ GrorGiA, Wasutneron County. 

Know all men by these presents, that I, Henry C. Lang, 
am held and firmly bound unto Morgan Brown, in the pe- 
nal sum of twenty-two hundred and eight dollars, the pay- 
ment of which, well and truly to be made, I bind myself, 
my heirs, executors, administrators and assigns, jointly and 
severally, firmly by these presents. Witness my hand and 
seal, this twentieth day of April, 1840. 

“The condition of the above obligation is such, that where- 
as, the said Henry C. Lang has warranty titles to three seve- 
raltracts of land, containing in the whole, nine hundred and 
sixty acres, more or less; one tract called the Martin tract, 
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on the south side of Lamar’s creek; the other two tracts ly- 
ing the north side of said creek, called the Nancy Hodges 
and Hugh Gilmore tract, lying broad side of each other; and 
whereas the said Henry C. Langand Thomas #®. Brown have 
undertaken and agreed to build a set of saw mills, and grist 
mill, if deemed necessary, upon and across said Lamar’s 
creek: 

“Now, if the said Thomas E. Brown, or the above named 
Morgan Brown, shall pay one-half of all the expenses of 
building and erecting the said mills, including the services 
of the said Henry C. Lang, at such price per day as shall be 
hereafter agreed upon, in articles of agreement, to be entered 
into between the said parties, then, and when the said Thom- 
as E, Brown or Morgan Brown shall pay the one-half of the 
expenses of building and erecting the mills aforesaid, or shall 
release the said Henry C. Lang from all the liability for the 
one-half of said expenses of said mill, then, and in that event, 
the said Henry C. Lang binds and obligates himself, his 
heirs, executors, administrators and assigns, to make and ex- 
ecute good and sufficient titles to the one moiety or half of 
said three several tracts of land and mills, and such other 
improvements as shall be erected thereon,.to the said Thom- 
as E, Brown, or to the said Morgan Brown, or both, as shall 
be required when the said mills are done, and one-half of 
of the said expenses paid as aforesaid, then, on the due and 
faithful executing titles as required, this bond to be null and 
void, or else to remain in full force and virtue, in law and 
equity. 

“Given under my hand and seal, this the day and year 
above written. 





HENRY C. LANG, [1. s.] 
“Signed, sealed and delivered in the presence of 
Naruan RENFroe, 
Witiram Renrroe.” 
The complainant also put in evidence certain parts of the 
answer of defendant, and introduced John Massey, who tes- 
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tified: That he was frequently at the mill during the progress 
ofits erection; that his father, Bennett Massey, worked there 
during the time of the erection of the mill,and after its com- 
pletion about one year; that his services were worth one 
dollar per day; that he received in payment some bacon 
and meal of complainant; that he saw negroes there that 
belonged to Morgan Brown, viz: Levi, George and Isaac, 
working during the time of its erection ; also wagon, cart and 
teams, that belonged to Morgan Brown, used at the mill of 
complainant and defendant, during the time of its erection ; 
he supposes they were furnished by complainant; he saw 
them at the place where Thomas E. Brown lived. That de- 
fendant rented the land, in the year 1850, to Lyons; that he 
received thirty-five dollars for rent of Jand; planted in cot- 
ton; that he saw him receive seven or eight cart loads of 
corn—a load containing ten or twelve bushels, worth seventy- 
five cents per bushel; witness thought about one hundred bush- 
els of corn. That defendant rented the land to Cheeves in 
1851; he supposes about thirty-five acres, worth about fifty 
cents per acre; that defendant worked on the mill during 
the time ofits erection; witness supposes his services worth 
as much during the erection of the mill; that the defendant 
had the general superintendence of the mill from 1841 to 
1846; that after the erection of said mill, complainant was at 
the mill aboutas much as defendant; that during the erec- 
tion complainant worked at it. 

Levin Lord, swornon behalf of complainant, who testified : 
That the mill broke twice—once in 1841, and in 1846; 
that the tumbling dam was 196 feet long, and the dirt portion 
120 feet long; the first broke; that about half the tumbling 
dam washed away; that the neighbors gave defendant some 
work, in repairing the injury; that witness gave one day’s 
work; don’t know how long it took, or how much it cost to 
repair the injury; the last, a portion of the dirt dam, was 
washed away 40 or 50 feet; lived on the place; was near 
the mill at the timeof the first break, and was there occasion- 
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ally, and saw four or five hands working there, and that some 
were complainant’s ; damages in 1846 witness thoughtslight. 

Thomas Lyons, sworn on behalf of complainant, testified : 
That he rented the land belonging to the mill tract in the 
year 1850 of defendant; that he paid thirty-five dollars rent 
for the cotton land, and one-third of the corn, supposed to be 
60 or 70 bushels, to defendant; defendant admitted to wit- 
ness that he rented land of mill tract to Abner Cheeves in 
1850 and 1851. 

Zeby Smith, sworn on behalf of the complainant, testified : 
That the mill broke in 1846; that the neighbors assisted in 
repairing the injury; don’t know how many hands hired on 
the repairs; witness worked one week; don’t know thelength 
of time or cost ofrepairs; did not charge for his work; the 
neighbors of the upper settlement, for their accommodation, 
it being the nearest mill, gave defendant a week’s work in re- 
pairing damages; witness never knew of any charge for their 
work ; about 20 feet of the dirt dam was washed away next 
to the waste ways. 

Isaac Maye, sworn on behalf of the complainant, testified : 
That about one-half of the tumbling dam, and a small por- 
tion of the dirt dam, was washed away by the freshet of 
1841; that the repairs were made with the old timbers, 
which had washed out; that the neighbors gave some work 
inrepairing the breach; don’t know how long it took to re- 
pair the injury, or what it cost; Brown had hands there in 
repairing; in 1846 the dirt dam broke to the extent of forty 
_ or fifty feet, and witness sent a handtwo days, and the neigh- 
ors sent help to repair it; damage was repaired in 10 or 12 
days at the farthest. 

Defendant put in evidence other parts of his answer, which 
had not been read by complainant. It was distinctly admit- 
ted in the answer, that, at the time of making this agreement, 
complainant was an infant; that he had paid for one-half 
the land; that defendant was holding the title in his name, 
for an indemnity for complainant’s share of the expenses of 
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the erection of the mill; that the complainant, at the time of 
the agreement, was totally destitute of property ; and that he, 
defendant, was induced to enter into said partnership, and to 
purchase the tract of land, on the representation of Morgan 
Brown, the father of complainant, that he, the said Morgan, 
would advance his son, the complainant, all the funds ne- 
cessary to defray one-half the expenses of erecting and put- 
ting in operation said mills; that complainant had himself 
worked on the mills the whole time oftheir erection, Ke. 

The defendant answered further, that the mills were erect- 
ted at a cost to him of $2,370; that the dam had broken three 
times, the repairs of which cost him at one time $900, and at 
another $600, and the third time $400; that he had added 
a grist mill, at a cost of $200 ; that hehad realized from the 
profits of the mill, after deducting all expenses, the net sum 
of $1,500 ; that defendant had received in the mean time about 
$500; and appended in his answera statement which, in 
his answer, he refers to, as presenting a full and true state- 
nent of the copartnership transactions, and that statement 
shows a balance of principal and interest claimed to be due 
defendant, of $3,841 00. 

[1.] The first alleged error complained of, was the refusal 
of the Court to charge, as requested by defendant, and that 
simply involves the question, whether Morgan Brown, or his 
representative, was a necessary party to the bill. It is true 
that Morgan Brown was the obligee of the bond, but the 
whole instrument, in connection with the answer of defend- 
ant, shows that he had no interest whatever in the transac- 
tion; that his name was inserted for his son’s benefit, who 

vas a minor, and that if title had been made to him, he 
would have held it in trust for his son, the complainant, 
Then, as he had no interest, and could have taken none un- 
der that agreement, it was not necessary to make him or his 
representative a party. The Court was therefore right in re- 
fusing the request. 

[2.] We see nothing exceptionable in the charge as given. 
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The whole question for the consideration of the jury was, 
whether the complainant had paid or contributed his half of 
the expenses of the erection of the mill; and if not, what was 
the balance still due by him on that account, to the defend- 
ant. If there was no balance due, complainant had a right 
to have a conveyance for one-half the lands. If there was 
a balance, it was not only proper, but the duty of a Court of 
Equity to ascertain what that balance was, and order its pay- 
ment. |The parties could not agree upon it, and how else 
was that question to be settled? And when that balance 
should be ascertained, it was the duty of the Court to shape 
its decree, so as to protect both parties; and we think the 
Court submitted the question fairly to the jury. Had a bal- 
ance been due by complainant, according to the verdict of 
the jury, the charge contemplated the payment of that bal- 
ance, upon the execution of the conveyance—the one de- 
pended on the other. How the rights of defendant were put 
in jeopardy, or how the jury could have been misled by the 
charge, itis impossible for us to see. Suppose there had been 
a balance due to defendant, and the jury had so decreed, but 
the complainant, from his insolvency, could not have paid 
it, would he, in consequence of such inability to pay that 
balance, have lost what interest he did have in the land? 
Certainly not. On the contrary, the Court would have di- 
rected a sale of the premises, and from the proceeds paid, 
first, that balance to the defendant, and the remainder to the 
complainant, to whom it in equity belonged. 

The only remaining question is, whether the verdict of the 
jury, was contrary to the evidence, the weight of evidence, 
or the charge of the Court. 

[3.] As the Court submitted the case to the jury fairly on the 
facts, we need only inquire, whether the verdict was contra- 
ry to the evidence, or weight of evidence. To justify this 
Court in granting a new trial on this ground, the verdict 
must be manifestly, and palpably contrary to the evidence, 
so clearly so, as to strike the mind at the first blush. A new 
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trial will not be granted upon matters of facts, unless upon 
the most unequivocal evidence, that injustice has been done 
the party complaining. 

A verdict will not be set aside, and a new trial granted, 
when the case has been fairly submitted on its merits, and 
no rule of law violated, nor manifest injustice done; al- 
though there may appear to have been a preponderance of 
evidence against the verdict; especially if the Judge who 
tried the case is satisfied with the finding. 

These are some of the rules this Court has laid down by 
which it will be governed in applications for new trial on 
this ground. 

Let us test this application by these rules: The complain- 
ant and defendant, had purchased the tract of land together; 
complainant had paid his half of the purchase money; and 
defendant continued to hold the titles in his name, for the 
half that belonged to complainant, to secure and protect 
himself from any loss, on account of complainant’s half of 
the expenses of the erection of the mills; in other words, 
the defendant’s claim on complainant’s half of the land, 
was in the nature of a mortgage, to secure himself against 
that half of the expenses of the building of the mills, which 
the complainant by his contract was to pay; or such part of 
the same, as he should be compelled, by reason of his con- 
nection with the transaction, to contribute or advance, either 
in money, labor or material, over and above his own share. 
In this view of the case, and it is a simple and true one, it 
was incumbent on the defendant, to affirmatively show, how 
much more than the one-half of the whole expenses of build- 
ing, he had contributed or advanced ; or, how much of com- 
plainant’s half was still unpaid, and was still due, and owing 
to him on this account, so that the Court might specifically 
enforce its satisfaction, out of complainant’s part of the 
land, according to the contract of the parties. To show 
what that balance was, the defendant relies on the statements 
in his answer. The answer, in our opinion, is very unsatis- 
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factory for that purpose. The charge in the bill, to which 
defendant responds, is this: “In pursuance of said agree- 
ment, the said mills were erected and completed, and put 
into operation in the year 1841, by the joint labor of com. 
plainant and defendant, at the cost of about the sum of 
$2,000, to which amount, complainant contributed about 
$1,300, in money, lumber, hands, provisions and other ma- 
terials.’ Defendant, after admitting that about the lst of © 
April, 1840, he and complainant hired hands, and com- 
menced the work; and that the mills were completed, so as 
to commence sawing about the first of the year 1841; adds 
that, “it was done, at an expense to him of $2,370, including 
the charge of defendant, for two hundred days work, in 
building the mill, at the rate of three dollars per day, making 
$600, which per diem wages was agreed on, between com- 
plainant and defendant, at the time of the commencement 
of the work.” This sum of $2,370, is stated in round terms ; 
no items, except that of his own labor, are furnished, so that 
complainant might attack them; no evidence whatever, of 
what he furnished in the way of materials, provisions, hands 
or money, to swell his account to this large sum. It was 
unsupported by the first particle of testimony; besides, it is 
not in response to any charge in the bill. The charge was 
that the mill was built by their joint labor, at the cost of 
about $2,000; that is not answered; and nothing is said in 
the bill, as to what was, or was not the expense of the de- 
fendant. The jury were then at liberty to disregard that 
item. It was in proof, however, that the complainant work- 
ed on the mill, during the whole time of its erection. By 
John Massey, that Bennett Massey worked on the mill du- 
ring its erection, about one year, and his services were worth 
one dollar per day; that complainant paid him for his work, 
in some bacon and meal; and that he saw three negro men 
belonging to Morgan Brown, working on the mill during its 
erection ; furnished as he supposed by complainant; also, 
wagon, carts and teams, belonging to Morgan Brown, em- 
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ployed in the erection of the mills. He supposed that they 
were furnished by complainant, from the fact, that he saw 
them at the place where complainant lived.”” Suppose, how- 
ever, that complainant did not furnish these hands and 
teams, but that Morgan Brown did, is it likely, that defend- 
ant would have paid Morgan Brown for their use, when it 
was a part of the agreement; and which induced the de- 
fendant, as he says, to enter into it, that Morgan Brown 
would advance the means necessary, to enable his son, the 
complainant, to contribute his share of the expenses? It is 
hardly probable. With all this evidence,in support of com- 
plainant’s compliance with his part of the agreement, de- 
fendant offers nothing to show, that in the employment of 
hands, furnishing materials, paying out money, &c., he con- 
tributed more than his half of the expenses of the building 
of the mill, and nothing towards even that, except his own 
labor. 

We think, here was sufficient evidence to induce the jury, 
to conclude, that complainant had contributed, at least, his 
share of the expenses, in building the mills. At all events, 
with this evidence before us, we will not interfere with the 
finding. 

In addition to the item of $2,370, defendant claims in his 
answer, that he was put to an expense of $900, in repairing 
a breach in the dam, and an injury tothe mill in 1842. 
Again, in 1846, by another breach of the dam, of $600. 
Each of these statements, like the first, is unsupported by 
evidence, or specifications of items; and the evidence offer- 
ed, shows, that not only complainant with his hands, assist- 
ed in each of the repairs, but that the neighbors gave their 
assistance, freely, in repairing the breaches, without any 
charge. That the breach of 1846, was slight, and was re- 
paired in ten or twelve days. And, in addition to all this, 
the defendant had the entire use of the mills, from their 
erection, until the mills were abandoned, excepting a few 
mill accounts, that were collected by complainant, not ex- 
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ceeding in the whole, $500, together with the use and rent 
of the land the whole time. 

It is said, that the jury made a mistake in their verdict; 
that instead of finding a balance of $750, due by complainant 
to defendant, as they intended ; their finding was $750 against 
defendant, and in favor of complainant. There is no foun- 
dation in the record, to warrant the conclusion, that there 
was a mistake; on the contrary, much to satisfy us, that the 
finding of the jury was just what they intended. 

From all the evidence before the jury, it was fair for them 
to conclude that complainant had in the erection of the mills, 
and repairing breaches, contributed fully, his share of the 
expenses and labor in so doing. And as defendant had the 
entire use of the mills, besides the rents of land, and had 
realized a net profit of $1,500; therefore, according to his 
own showing, it was still more reasonable for them to con- 
clude, that complainant ought to have half of that sum; 
and such no doubt was the result of their deliberations, and 
the true secret of that part of their verdict. 

A jury of the county where this transaction occurred, 
and who had all the facts, the parties, their statements, and 
the witnesses before them, was the proper forum for the trial 
and adjustment of the differences between these parties; and 
having done so, after the case had been fairly submitted to 
them on its merits, no rule of law violated, nor manifest 
injustice done; sustained, as their verdict is, by the evidence, 
as we think, their action must be final and conclusive. 


Judgment affirmed. 


VOL, XxIx—41 
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James W. Otiver, plaintiff in error, vs. E. B. Wixson, de- 
fendant in error. 


[1.] Attachment bonds are amendable in matters of form under the attachment 
Act of 1856. 

|2.] Where an attachment issues on the ground that the defendant absconds, a 
traverse of the fact is not obnoxious to objection, because it sets forth a place 
where the defendant was publicly living when the attachment issued. 

[3.] On the trial of such a traverse, the burthen of proof is on the plaintiff in 
attachment. 

[4.] When the defendant’s manner of leaving a place is introduced to show 
that he was absconding, his sayings at the time of leaving, as to where he 
was going, are a part of the res geste. 

[5.] It is error to charge the jury, that if a debtor is once shown to be abscond- 
ing, he continues so until his creditors get notice of his new residence. 


[6.] Where there is no evidence of an absconding, except in the manner otf 
leaving a place, it is error to charge the jury as to what may constitute an 
absconding afterwards, upon the assumption that there may have been no 
absconding in the leaving. 


Attachment, in Charlton Superior Court. Before Judge 
Cocuran, at October Term, 1859. 


This was an attachment sued out by Elijah B. Wilson, 
against Oliver, on the ground, that he “absconds ;” defend- 
ant traversed the ground upon which said attachment issu- 
ed, and denied that he did abscond, as alleged in said at- 
tachment. He further stated that he removed to Chatham 
county, on the 12th August, 1858, where he has since open- 
ly resided up to the present time, and did reside there on the 
13th Oct. 1858, the day upon which the attachment issued, 
and that he could alone be sued in Chatham county. 

After announcing that he was ready, defendant’s counse! 
moved to dismiss the attachment, on the ground that the 
bond did not recite that the attachment was returnable to- 
January Term of the Superior Court, and that the attach- 
ment was not made returnable to any Court, but was left 
blank; and on the further ground that the bond was not at- 


tested. 
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The Court overruled the motion on all the grounds, and 
allowed plaintiff to fill up the blanks in the attachment, and 
defendant excepted. 

Plaintiff then moved that all that portion of defendant’s 
traverse, referring to his removal to Chatham county, and his 
open and public residence there, be stricken. 

The Court granted the motion and defendant excepted. 

The Court then held that the burden of proof was upon 
the defendant, and that he must establish the affirmation of 
the facts stated in his traverse. To which ruling defendant 
excepted. 

Defendant then proved that he had resided in the county 
of Charlton for several years; that he left that county about 
the Ist August, 1858; traveled by public road in the day 
time. (The Court refused to allow defendant to prove what 
he said as to where he was going. To which decision de- 
fendant excepted.) . 

That he did not leave until the Thursday after his house 
and furniture had been levied on under attachment; his 
house was locked up and his family turned into one room 
without furniture; that this wason Monday. The levy was 
made about the Ist August, 1858. Defendant and his wife 
were absent when the levy was made; his children and 
brother and sister-in-law were there ; horses, cattle and every 
thing that could be found, were levied on. 

The presiding Judge charged the jury, that the only ques- 
tion for them was, whether the defendant was absconding at 
the time the attachment issued. To abscond, is to hide, to . 
conceal one’s self, to secretly keep out of the way, so that an 
officer cannot find him to serve process on him in the ordi- 
nary way. 

If the defendant left the county clandestinely, it devolved 
upon him to show that he had a permanent residence in 
another county, and that plaintiff had notice thereof at the 
time the attachment issued. It is not necessary to constitute 
an absconding that the party should secretly run away. If 
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he left publicly without giving notice to the public, of his 
intention, and afterwards concealed and hid himself, he 
absconds.”’ 

To which charge defendant excepted. 

The jury found for the plaintiff, and defendant excepted, 
and assigns as error the rulings, decisions, and charge above 
stated and excepted to. 


Wm. B. Gavxpen, for plaintiff in error. 


Lone; and Rott, contra. 
By the Court——Steruens J. delivering the opinion. 


[1.] We think the presiding Judge was right in refusing 
to dismiss the attachmeht on account of the formal defects 
in the bond; and in allowing those defects to be amended 
on motion. The attachment Act of 1856, page 38 of the 
Acts of 1855-56, places the attachment, the bond, and the 
declaration, as to amendments, on the same footing as cases 
of common law, and these are amendable in matters of form 
by the Judiciary Act of 1799. 

[2.] We think there was error in striking from the defend- 
ant’s traverse of his absconding, (the ground on which the 
attachment had issued,) that part of it which set forth that 
he had had an open and public residence in Savannah for 
two months next before the issuing of the attachment. 
Proof of the fact alleged, was certainly pertinent to the issue, 
and though the defendant need not perhaps have alleged it 
in order to be admitted to prove it, yet the specific allegation 
only gave the plaintiff more definite information concerning 
the proof, and was surely no matter of complaint on his 


part. 
[3.] We do not agree with the presiding Judge in holding, 


that, on the issue formed by the traverse of the ground on 
which the attachment issued, the defendant held the burthen 
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of proof. The plaintiff affirmed, that at the time when the 
attachment issued, the defendant was absconding, and the 
defendant denied the fact. The plaintiff clearly held the 
affirmative of the issue, which generally, if not always, car- 
ries with it the burthen of proof. I doubt whether an accu- 
rate analysis will leave a single exception to this important 
rule, There are many instances where a party holding the 
affirmative of a general issue, is bound to prove only a part 
of the issue, while the opposite party has the burthen of 
disproving the remainder. But I apprehend that in all such 
cases, the general issue is divisible into two or more distinct 
particular issues involved in it, and that of these particular 
issues, each must be proven by him who holds the affirma- 
tive of it, although the affirmative of some of them may fall 
on one party, and the affirmative of others of them, on the 
other party. Thus, on a charge of selling spirituous liquor 
without a license, the State clearly holds the general affirma- 
tive of guilt; but this affirmative is divisible into two neces- 
sary propositions, of which one is affirmative and the other 
negative, and so the State has the burthen of proving the 
sale of the liquor, while the defendant has the burthen of 
proving that he had a license, each being required to prove 
the affirmative which he holds on each of those particular 
issues. This is a rule of proof, not of pleading, and can 
not be affected by the plaintiff’s affidavit to the truth of his 
side of the issue, for that affidavit is no part of the evidence, 
and therefore, does not enter into the proof at all, and 
cannot shift the burthen of it. The affidavit is a part 
of the pleading, not of the proof; is a prerequisite to the pre- 
sentation of the issue, but not any evidence to affect a decision 
of the issue when formed. The statute expresses no such effect 
of it, and it would do violence to an important general prin- 
cipal to infer it. The inference would also be against the 
analogies of other cases, All dilatory pleas must be sup- 
ported by affidavit, but yet, whenever one is put in which 
takes the affirmative of an issue, the pleader also takes the 
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burthen of proof. The plea of a misnomer of the defendant, 
for instance, must not only deny the name imputed to him, 
but must also state the name which belongs to him; and 
having stated it, he has the burthen of proving it, although 
he has previously sworn to it. So the plea of non-residence 
in the county where the suit is brought, must not only deny 
the defendant’s residence in that county, but also set forth 
his residence in another county. He must swear to this 
plea, and yet, after having sworn to it, he must take the bur- 
then of proving it. The oath is only a prerequisite of pre- 
senting the issue, as it is in the plea of non est factum, but 
the issue being ence presented, the general rule of proof 
must prevail in all cases where the statute has made no ex- 
ception, and he who holds the affirmative of the issue, as- 
sumes also the burthen of proof. 

[4.] We think the Judge was wrong in excluding evidence 
of what the defendant said when he was leaving Charlton 
county, as to where he was going. The evidence to show 
that he was absconding at the time when the attachment 
issued, was the fact that he had some time before left the 
county in a manner which the plaintiff contended was clan- 
destine. It was perfectly proper to meet that case by show- 
ing that the manner was not clandestine, but that he said 
he was going, and told where he was going. What he said 
about his leaving at the time when he left, constitutes a part 
of the manner of the leaving—was a part of the res gesiz. 
The fact that he told some body where he was going is cer- 
tainly not conclusive proof that his leaving was not clandes- 
tine, for it may have been told only to a chosen friend who 
was expected to keep the secret; but it was evidence on the 
point, and what he said ought to have been considered by 
the jury, in connection with the relations between him and 
the persons to whom it was said. If he told a special friend 
where he was going, it amounts to but little; but if he 
told it to people whom he casually met, it negatives the 
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idea that his leaving was secret or concealed from the pub- 
lic. 

[5.] The Judge charged the jury, that if the defendant had 
left the county clandestinely, he could relieve himself from 
the presumption that he was still absconding when the at- 
tachment afterwards issued, only by showing that he had 
acquired a permanent residence in another county, and that 
the plaintiff in attachment had notice of it. We think this 
was error. Whena man is once shown to have been ab- 
sconding, I think there is a presumption that he continues 
so until the presumption is rebutted, but it surely may be 
rebutted by something short of actual notice to his creditors, 
of his residence. To be sure, the mere fact of his living 
publicly in a new place, does not necessarily rebut it, but 
it may doso. Ifa man should abscond from Augusta, 
the fact that he might afterwards live publicly in China, 
would not rebut the presumption that he was still conceal- 
ing himself from the public of Augusta; but if he should 
go to Savannah and live there publicly for two months, one 
could scarcely believe that he was still hiding from a people, 
numbers of whom were daily visiting the place where he 
was showing himself to all comers and goers. It ought to 
have been left to the jury to determine whether the defend- 
ant had left Charlton county in a clandestine manner, and 
if so, whether the presumption that he was still hiding him- 
self from the public of that county, was rebutted, after he 
had been living two months publicly in the city of Savan- 
nah, The force of the rebutting proof depends greatly up- 
on the degree of intercourse between the place he left and 
the place where he stopped. 

[6.] The Judge also charged the jury, that to constitute an 
absconding, it was not necessary that there should bea clan- 
destine leaving ; for though the defendant might have left 
publicly, yet if he afterwards concealed himself, he was ab- 
sconding. The objection to this charge is, that there was no 
evidence, so far as this record discloses, to justify it. The 
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absconding might truly have begun after he had left Charl- 
ton county, as well as when he was leaving, but if it had any 
existence, it must have begun somewhere, and there is no 
evidence before us that it began after he left the county. 
There is no shade on the residence in Savannah, except 
what may be cast by the manner of leaving Charlton. If 
he left that county with a fair record, it continued fair when 
the attachment was issued, so far as the evidence discloses 
to us; and it was therefore charging on hypothetical evi- 
dence, to instruct the jury as to what might constitute an 
absconding, after a public leaving. According to the evi- 
dence before us, if the absconding did not begin in leaving 
the county, it never took place. 


Judgment reversed. 


James F, Luervr, plaintiff in error, vs. M. W. Wooprvrr, 
defendant in error. ‘ 


A letter written by the drawee to the drawer after the draft has been endorsed. 
and payment refused, although by its terms a sufficient acceptance, yet it is 
not without other proof available as such to the holder. 


Complaint, in Richmond Superior Court. Tried before 
Judge Horr, at October Term, 1859. 


This was an action by James F, Lugrue against Minus W. 

Woodruff, on a draft, of which the following is a copy, viz: 
“ CHATTANOOGA, January 23d, 1858. 

$164. Three days after date, pay to the order of myself, 
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one hundred and sixty-four dollars, value received, and charge 
the same to account of 202 sacks oats, marked W. 
(Signed,) R. HOOPER. 
To M. W. Woodruff, Augusta, Ga.” 
(Endorsed,) “ pay James F. Lugrue. 
(Signed, ) R. HOOPER.” 
Noted and protested for non-acceptance, January 27th, 
1858. ; 
Noted and protested for non-payment, January 29th, 1858. 


Plaintiff at the trial, offered the draft in evidence, to which 
defendant objected, on the ground, that it was not accepted 
on its face. The Court sustained the objection, and plain* 
tiff excepted. 

Plaintiff then offered in evidence the following letter from 
defendant to Hooper, the drawer of the draft, as evidence of 
acceptance : 
“ Aueusta, January 26th, 1858. 
Mr. R. Hooper: 

Dear Sir: Your draft on the oats at three days was pre- 
sented to day for payment, and the oats not yet arrived, and 
money as tight as bricks, it is almost impossible to collect 
any thing here, it is utterly impossible for me to pay the draft 
to-day, but as soon as the oats get here, I cfn realize on them 
immediately, and will then attend to the draft; it will be all 
right in a few days. If the draft should come back to you 
have it sent down again, and I will certainly arrange it; and 
send on all the oats you can, our market is almost entirely 
bare of them and a good demand at 60 to 65 cents. 

Respectfully, 
M. W. WOODRUFF.” 


Defendant objected to this letter, on the ground, that it was 
not an acceptance as to third persons, whatever it might be 
as to Hooper. The Court sustained the objection, and plain- 
tiff excepted. 
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Plaintiff then proposed to prove that the conditions ex- 
pressed in the letter had been performed; that the oats did 
arrive and were sold, and the draft sent back to defendant. 
The Court rejected this evidence also, and plaintiff excepted. 

There being no further evidence, plaintiff was nonsuited, 
and therefore tendered his bill of exceptions, assigning as 
error the above rulings and decisions. 


Joun H. Hutt, for plaintiff in error. 


L. D. Latierstept, contra. 
By the Court.—Lvumrxin J. delivering the opinion. 


The proof in this case did not go far enough. It should 
have been shown, either that the letter written by Woodruff, 
and which we hold to be a sufficient acceptance, was writ- 
ten to Hooper before the draft was endorsed to the plaintiff, 
which we are quite sure was not the fact, or that the paper, 
after acceptance was refused, was returned to Hooper, and 
re-delivered by him to Lugrue, who took it upon the faith of 
the letter; or, that he advanced money or paid something of 
value upon it. If this proof can be supplied, the plaintiff 
will be entitled fo recover. As the testimony stands, howev- 
ever, we hold, the Judge was right in awarding a nonsuit. 


Judgment affirmed. 
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Ricuarp W. Apams, plaintiff in error, vs. Eminy B. Gue- 
RARD, and others, defendants in error. 


[1.] Before our Act of 1521, making every estate one in fee, unless some less 
estate be expressed by limiting words, a marriage settlement conveyed the 
entire legal estate in real and personal property to a trustee, and declared a 
trust in favor of the husband and wife during the life of the longest liver of 
them, with remainder to their children, without using words to expressly 
confine the remainder, to a life estate, or to expressly extend it to a fee. 

Held, That any resulting trust after the death of the children, was rebutted by 
a subsequent deed taken by the same parties, professing to follow the very 
same trusts expressed in the marriage,settlement, and in doing so, expressing 
a trust in favor of the husband and wife during the life of the longest liver, 
with remainder to the children and their hezrs. 

[2.] Possession under another, is adverse to everybody but that other under 
whom it is held. 

[3.] Courts of Equity will not relieve from the bar of the statute of limitations, 
where a party has remained inactive from ignorance of his rights, nor do 
they relieve from the bar, unless the subject matter was pending in some 
Court before the bar attached. ; 

[4.] When one conveyance to a trustee, directs him to make another of the 
same kind to a third person, equity will dispense withthe second conveyance, 
if the first will produce precisely the same result, operating as a conveyance 
under the statute of uses. 


In Equity, in Chatham Superior Court. Before Judge 
Fiemine, June Term, 1859. 


This was a bill in equity, by Richard W. Adams, against 
Emily B. Guerard, and others, devisees and heirs at law of 
Robert G. Guerard, deceased, praying for a discovery, relief, 
and account. 

The bill states, that on the 30th January, 1840, in contem- 
plation of a marriage, about to be solemnized between com- 
plainant and Mary Emma Guerard, a marriage settlement 
was executed by and between them, and one Robert G. Gue- 
rard as trustee, by which certain real and personal property 
in which the said Mary Emma had a vested estate in re- 
mainder, after the termination of a life estate, (created by 
two deeds, one a marriage settlement between Peter Guerard 
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and Elizabeth Haist, the father and mother of said Mary 
Emma, the other a deed made by William Parker, to Stee] 
White, trustee,) was conveyed to said Robert G. Guerard as 
trustee, to hold the same in trust “for the joint benefit 
and behoof of the said Mary Emma and Richard W., 
during their coverture, (not subject however to the debts, 
contracts or engagements of the said Richard W.) and for 
the benefit and behoof of the survivor of them, for and du- 
ring the term of his or her natural life; and from and after 
the death of the survivor of the said Mary Emma and Rich- 
ard W., then in further trust to convey the said real and 
personal estate to the issue of the said marriage, share and 
share alike, if more than one, his, her or their heirs and as- 
signs forever, as tenants in common, free from any trust; 
but if either the said Mary Emma or Richard W., shall die 
without leaving issue of the said marriage, living at the 
time of such death, then in trust, to convey the said real and 
personal estate to the survivor of the said Mary Emma and 
Richard W. Adams, her or his heirs and assigns, free from 
any trust, and for no other use, trust or benefit whatsoever,” 
&e. Copies of said marriage settlement, and also of the mar- 
riage settlement between said Peter Guerard and Elizabeth 
Haist, and of the deed from William Parker, (by which two 
latter deeds, the estate in remainder to said Mary Emma, 
was created,) are appended below, marked A. B. and C. 
The bill further states, that the property conveyed in said 
marriage settlement, consisted of an undivided third part of 
the real and personal estate mentioned in said deed of mar- 
riage settlement between Peter Guerard and Elizabeth Haist, 
and in the deed from Parker; the said Robert G. Guerard 
and one Augustus Guerard, the brother of the said Mary 
Emma, being entitled to the other two-thirds in and under 
said deeds; the limitations in said deeds being to the chil- 
dren of the said Peter and Elizabeth, and in all of which 
property the said Peter at the time of the execution of the 
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deed of marriage settlement aforesaid, between complainant 
and the said Mary Emma, possessed an estate for life. 

The bill further alleges, that the said Robert G. Guerard 
accepted the trusts in said deed of marriage settlement, and 
that he never afterwards renounced or was discharged from 
the same. 

The bill further states, that the said Mary Emma and 
complainant were married the day after the execution of said 
marriage settlement, and that the said Mary Emma died on 
the 31st day of October, thereafter, (1840,) without issue, and 
leaving complainant surviving; and that thereupon, it be- 
came the duty of said Robert G. Guerard, as trustee, in ac- 
cordance with the provisions of said marriage settlement, 
forthwith to convey absolutely to complainant the whole 
estate which had been conveyed in trust as aforesaid by said 
deed of settlement. 

The bill further states, that the said Peter Guerard, tenant 
for life as aforesaid, died on the 25th December, 1842, when 
the right to the enjoyment and_ possession of said estate in 
remainder accrued, and it became the duty of said Robert G. 
trustee as aforesaid, to convey absolutely to complainant the 
one-third part of said estate, but which he failed and neglec- 
ted todo. But upon the death of the said Peter, the said 
Robert G. took possession of the whole of said real and per- 
sonal estate, held by said Peter for life, and collected and re- 
ceived from time to time, the rents, issues, and profits there- 
of, until the 26th October, 1853, when he died. And upon 
his death, the said Emily B. Guerard, his widow, and only 
qualified executrix, possessed herself of all said real and 
personal estate, and has continued in the receipt of the rents, 
issues and profits thereof, ever since, and the said estate is 
now in possession of the devisees, and heirs of said Robert 
G. Guerard, deceased. 

The bill prays fer a conveyance of one-third of said estate, 
real and personal, to complainant, and that defendants be 
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decreed to account to and with him, for one-third of the 
rents, income and profits thereof. 

The answer of defendants admits the facts stated in the 
bill as to the marriage of complainant and the said Mary 
Emma Guerard, and the execution of the deed of marriage 
settlement between them, and the marriage settlement be- 
tween Peter Guerard and Elizabeth Haist, and the deed of 
Parker, as stated in the bill. 

The answer further alleges, that after the death of the said 
Peter Guerard, the said Robert G. took and retained posses- 
sion of the property, which the said Peter held, as tenant 
for life, in his individual right, conjointly with his brother, 
Augustus Guerard; and that the said Robert G. and Augus- 
tus, were the only surviving children of said Peter and Eliz- 
abeth, at the time of his, Peter’s, death; and defendants de- 
ny that said Robert G. ever held said property as trustee, un- 
der said deed, or as part property, to which complainant had 
any right or title. 

The defendants in their answer, further allege, that com- 
plainant with full knowledge of the claim of said Robert G., 
and of his disclaimer of any trust in connection with his 
possession of said property, acquiesced therein, and never 
asserted any title, interest, or claim in or to the same, from 
the time it came into the possession of said Robert G. until 
shortly before the filing of his bill. 

Defendants plead lapse of time, and the statute of limita- 
tions as a bar to complainant’s claim or title. 

Defendants further say, that after the death of said Peter, 
Robert W. Pooler, was appointed trustee of said property, 
and at the May Term, 1843, of the Superior Court of Chat- 
ham county, the said Robert G. and Augustus Guerard,*filed 
their bill on the equity side of said Court, against the said 
Pooler, alleging that they were the only surviving children 
of said Peter and Elizabeth, and entitled to all of said prop- 
erty, and praying that the same might be conveyed andide- 
livered to them by said Robert W. Pooler, trustee as afore- 
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said; that a decree was passed, and a conveyance made to 
them by Pooler, of all said property in fee, as tenants in 
common, and that said deed was immediately recorded in 
the proper office. And that it was thus that said Robert G. 
and Augustus, took possession of said property, claiming it 
as their own. 

They admit that complainant requested them to convey 
and deliver to him the property, and to account for the rents 
and profits thereof, as stated in the bill, and that they declin- 
ed so to do, and deny his right to said property, or to call de- 
fendants to any account touching the same. 

The cause was submitted to the jury upon the pleadings, 
proofs and charge of the Court. 


Evidence for complainant. 


Thomas Purse, testified: That the real property in Derby 
ward, mentioned in the bill, to-wit: Lot of land number 
five, in Wilmington Tything, with the improvements, was 
valued in the year 1845, by the city assessors at $12,000, 
there being on said lot two-story buildings, a third story 
having been afterwards put on one of the buildings; that 
the same valuation was put on said property in 1850; thatin 
1854, it was valued at $30,000, and that such was the present 
valuation; that from the year 1845 to the year 1850, the real 
property in Columbia ward, mentioned in the pleadings, 
with the improvements, was valued at $9,000, and that in 
1854, the valuation was $12,500, that in 1857 and 1859, the 
valuation was $12,000, and that he thought the annual rent 
of last mentioned property was worth $700, and that the 
improvements on this property were there before 1843. 

On the cross-examination, he stated: That he thought the 
foregoing valuations were full high;’one of the objects of 
the valuation being to have the burden of taxation on real 
estate bear equally on each owner, in proportion to the rela- 
tive value of his property. 
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William H. Gladding, City Treasurer, sworn: Testified to 
the genuineness of the books produced by him, as the books 
in which were entered the assessments and the names in 
which the returns were made from the year 1843 to the year 
1858, inclusive; and that by these books, it appeared that in 
1843, all said property was returned as the property of estate 
of Peter Guerard, by Robert W. Pooler, trustee, the Derby 
ward property being valued at $10,000, and the Columbia 
ward property at $8,000; that in 1850, the property was return- 
ed as that of estate of Peter Guerard, by R. G. Guerard, the 
Derby ward property being valued at $12,000, and the Co- 
lumbia ward property at $9,000; that in 1857, the Derby 
ward property was returned as that of estate of Peter Gue- 
rard, and that in Columbia ward as the property of Mrs. E. 
BR. Guerard ; that in 1852, the property was returned by R. 
G. Guerard as property of the estate of Guerard; that in 
Derby ward valued at $15,000, and that in Columbia ward 
at $9,000; that in 1845, the property was returned by R. G. 
Guerard as that of estate of Guerard; $12,000 being the 
valuation of the Derby ward property, and $9,000 that of 
the Columbia ward property ; that in 1849, the property was 
returned by R. G. Guerard as that of the estate of Guerard ; 
the valuation being the same as that of 1845; thatin 1855, 
the property in Derby ward was returned by Mrs. E. B. 
Guerard as that of estate of Peter Guerard, valuation $30,000, 
and the Columbia ward property was returned as hers, valu- 
ation $12,500. This witness stated, also, that on examining 
the books, he did not find that Robert G. Guerard ever re- 
turned the property as his own. 

The county tax-digest for the year 1849, offered in evi- 
dence by complainant, showed that the Columbia ward 
property was returned that year by R. G. Guerard, as theprop- 
erty of the estate of Guerard. 


Complainant’s cause being here closed, defendants offered 
William F. Law, Esq., as a witness, who testified that he had 
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a conversation with Mr. Richard W. Adams in the spring of 
1843, shortly after the death of Mr. Peter Guerard. Mr. Ad- 
ams asked witness his opinion if he, Adams, had any rights 
to the property under his marriage settlement. It wasa 
street conversation. TI told him I could give no opinion with- 
out seeing the papers. He said he could get copies of the 
papers at the Court-house. He spoke of what he deemed his 
rights. Witness told him to get his papers and come to the 
office for an opinion (meaning the law office of William and 
William F. Law). That he did subsequently come to the 
office, when, as witness believes, Mr. R. G. Guerard was in 
the office; witness is almost sure that Guerard was there 
when Adams called at the office, for witness’s desk was near 
the door, and he had a strong impression, that seeing Mr, Ad- 
ams approach, witness met him at the door and stopped him; 
he can only account for this from the fact that Guerard was 
in the office at the time; witness then stated to Mr. Adams 
that he could not get an opinion from the office, as it had 


been previously retained by Mr. Guerard who was then re-. 


ceiving an opinion; I had a subsequent conversation with 
Mr. Adams; he told me he understood he had no rights, and 
had abandoned the matter. He said he had taken no legal 
advice; that he had learned from Robert Guerard, that he, 
Adams, had no rights to the property. 

On the cross-examination, the witness states that the first 
conversation he had with Adams was a street conversation ; 
and whilst he believes that Adams referred to and stated the 
trusts of the marriage settlement, yet at this time (the time of 
testifying) witness cannot remember what those trusts were, it 
having been a long time siuce that conversation. Witness 
cannot state the precise language of Adams; he told me Mr. 
Peter Guerard was dead, and that if he (Adams) had any 
rights, he wished me to investigate them for him. 

William P. White, Esq., being also sworn on behalf of the 
defendants, testified as follows: Had a conversation with Ad- 
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ams in reference to his claim under marriage settlement ; i: 
was along time ago; does not recollect the date; thinks i: 
was after Mr. Peter Guerard’s death ; it occurred in the street, 
near the Pulaski House; Adams said he was poor, and if he 
had any rights he wanted them, otherwise not; witness told 
him he did not know if he had rights, but advised him to see 
Major Guerard, who was an honorable man and would do 
what was right; witness afterwards saw Mr. Guerard, who 
told witness he had taken legal advice, and that he wished 
Mr. Adams to do the same; Major Guerard claimed the 
property, and denied that Mr. Adams had any right to it; 
witness thinks he subsequently communicated this conver- 
sation to Adams; he is pretty sure he did so; Major Guerard 
denied any right of Adams, and Adams knew it; there can 
be no doubt that Guerard set up adverse claim, and that Ad- 
ams knew it. 

The evidence being closed on both sides, and argument 
had, complainant’s counsel requested the Court, in writing, 
amongst other thing, to instruct the jury: 

That the deed of marriage settlement between Peter Gue- 
rard and Elizabeth Haist, (a copy of which is exhibited tc 
said bill of complaint,) conveyed to their children a remain- 
der in fee as to all the property embraced in it—which re- 
mainder vested as said children severally came zn esse. 

That the marriage settlement of Mary Emma Guerard, (2 
copy of which is also exhibited to said bill of complaint,) 
conveyed, to her trustee therein named, all the rights of said 
Mary Emma, at law, in and to the interest of the property 
embraced in said settlement, upon executory trust to convey 
the same to complainant under the contingencies which af- 
terwards happened, to-wit, the death of the said Mary Emma 
(living the said complainant,) without leaving issue of their 
marriage living at the time of her death. ; 

That it was the duty of such trustee, atthe death of said 
Mary Emma, to convey said interest to complainant; and 
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that his failure to do so then or at the death of the life- ten- 
ant, Peter Guerard, was a breach of trust. 

That the obligation or contract of the said trustee, under 
his hand and seal, was a covenant, and his failure to perform 
it was a breach of covenant. 

That the complainant’s suit was founded on the trust 
deed; it was brought to enforce the trust; that whatever 
rights complainant had, they grew out of the deed; and that 
if this were a case wherein the statute of limitations would 
be applicable, the bar prescribed for sealed instruments 
would be the bar alone available for the defendants. 

That complainant’s appropriate, peculiar and only reme- 
dy, if he ever had or then had any, was ina Court of Equity. 

That this being the case of a direct trust, executory in its 
character, and cognizable only in equity, the statute of limi- 
tations could apply to it only by analogy in its application 
to legal rights, and that the legal remedy for breach of a cov- 
enant or obligation under the hand and seal of the party, 
would not be barred under twenty years after the right or 
cause of action accrued. 

That even if complainant had a legal remedy, and the 
statute of limitations applicable to it was the statute applica- 
ble to suits for the recovery of real and: personal property, 
yet the trustee’s denial or repudiation of the trust, to admit 
the running of the statute in favor of the trustee, must be 
open and must be brought home to the knowledge of the . 
party in interest; and that these rules apply as well to per- 
sons claiming under or through a trustee, (and not being do- 
na fide purchasers for a valuable consideration without no- 
tice) as to the trustee himself; and that the burden of proof 
is on the trustee and those claiming under him, as volunteers, 
or with notice of the trust. 

That if the jury should find, from admissions in the plead- 
ings, or other evidence in the cause, that the claim of the 
trustee in this case was founded in mistake or misapprehen- 
sion of the rights of the complainant, then neither the statute 
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of limitations nor the rule of Courts of Equity in analogy 


thereto, would operate against complainant, until the discov- 
ery of such mistake; and, the more especially, if the mistake 
was mutual; and that a possession which is the result of ig- 
norance, inadvertence, misapprehension or mistake, will not 
work a disseisin. 

That there can be no dissesin of a trust; and although a 
trust may be extinguished by lapse of time, yet a Court of 
Equity, acting in analogy to the rule of law, will not bar a 
trust, where, ifthere had been a legal remedy, the statutory 
bar would not apply at law. 

That the confidential relation between trustee and cestui 
que trust, requires the former to give notice to the latter of 
every act or fact adverse to the interests of the cestui que 
trust ; and, especially, where the interests of the trustee and 
cestui gue trust conflict. 

Whereupon, amongst other things, the said Judge charged 
the jury that, previously to the year 1821, words of inheritance 
were necessary, in Georgia, to create a fee simple as well in 
equitable as in legal estates; that under the marriage settle- 
ment of Peter Guerard and Elizabeth Haist, the children of 
the marriage did not take estates in fee simple, but only es- 
tates for life,in the real property. To which charge or in- 
struction complainant by his counsel excepted. 

The Court further charged the jury, that as between the 
complainant in this case and said Robert G. Guerard, his 
trustee, the statute of limitations was applicableand sufficient 
to bar complainant’s remedy, if knowledge was brought home 
to complainant that his trustee was holding adversely to him. 
To which charge or instruction complainant by his counsel 
excepted. 

The Court further charged the jury, that a mistake or mis- 
apprehension of /aw by a trustee and cestui que trust, as to 
their respective rights, would not be sufficient to relieve the 
eestui que trust from the operation of the statute of limita- 
tions against him: that if a mistake could avail the cestuz 
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que trust, it must be a mistake of fact and not of law. To 
which charge or instruction complainant by his counsel ex- 
cepted. 

The Court further charged thejury, that if they found that 
complainant in this case had knowledge of the adverse hold- 
ing of his trustee, then the statutory bar applicable to the 
case would not be the bar of twenty years prescribed for 
sealed instruments, but the bar of seven years as to the real- 
ty and four years as to the personalty. To which charge or 
instruction complainant by his counsel excepted. 

The Court further charged the jury, that Courts of Equity 
will apply the bar of the statute of limitations, as at law, to 
the rights of a complainant, although the complainant might 
have had no remedy at law. To which charge or instruc- 
tion complainant by his counsel excepted. | 

The jury retired and returned with a decree for the de- 
fendants, and that complainant’s bill be dismissed with costs. 
The said Court, then, to-wit, on the 8th day June, in said 
year 1859, adjourned for the Term. 

Whereupon, counsel for complainant tender this the said 
complainant’s bill of exceptions to said charges, and the omis- 
sions to charge as requested in writing as aforesaid, and to said 
instructions and decree, and say: 

Ist. That the Court erred in charging the jury, that the 
children of Peter Guerard and Elizabeth Haist did not, un- 
der the said marriage settlement of said Peter and Elizabeth, 
take estates in fee simple, but only estates for life in the 
real property. 

2d. That the Court erred in charging the jury that, as be- 
tween the complainant in this case and his trustee, the said 
Robert G. Guerard, the statute of limitations was applicable 
and sufficient to bar complainant’s remedy, if knowledge 
was brought home to said complainant that his said trustee 
was holding adversely to him. 

3d. That the Court erred in charging the jury, that a mis- 
take or misapprehension of law by a trustee and cestui que 
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trust, as to their respective rights, would not be sufficient to 
relieve the cestui gue trust from the operation of the statute 
of limitations ; that ifa mistake could avail the cestui que 
trust, it must be a mistake of fact and not of law; and that 
the Court further erred in omitting to charge the jury, as re- 
quested, that if they should find, from admissions in the 
pleadings, or other evidence in the cause, that the claim of 
the trustee in this case was founded in mistake or misappre- 
hension of the rights of the complainant, then neither the 
statute of limitations nor the rule of Courts of Equity in anal- 
ogy thereto, would operate against complainant until the dis- 
covery of such mistake, and, the more especially, if the mis- 
take was mutual, and that a possession which is the result 
of ignorance, inadvertence, misapprehension or mistake, will 
not work @ disseisin. 

4th. That the Court erred in charging the jury, that if they 
found that complainant in this case had knowledge of the 
adverse holding of his trustee, then the statutory bar appli- 
eable to the case would not be the bar of twenty years pre- 
scribed for sealed instruments, but the bar of seven years as 
to the realty and four years as to the personalty ; and that 
the Court further erred in omitting to charge the jury, as re- 
quested, that complainant’s suit was founded on the trust 
deed, it was brought to enforce the trust, that whatever rights 
complainant had, they grew out of the deed, and that if this 
were a case wherein the statute of limitations would be ap- 
plicable, the bar prescribed for sealed instruments would be 
the bar alone available for the defendants. 

5th. That the Court erred in charging the jury, that Courts 
of Equity will apply the bar of the statute of limitations, as 
at law, to the rights of a complainant, although the complain- 
ant might have no remedy at law; and that the Court fur- 
ther erred in omitting to charge the jury, as requested, that 
complainant’s appropriate, peculiar and only remedy, if he 
ever had or then had any, was ina Court of Equity, and that 
this being the case of a direct trust, executory in its charac 
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ter, and “cognizable only in equity, the statute 2 of limitations 
sould apply to it only by analogy in its application to legal 
sights, and that the legal remedy for breach of a covenant or 
obligation under the hand and seal of the party, would not 
be barred under twenty years after the right or cause of ac- 
tion accrued. 

6th. That the Court erred in omitting to charge the jury; 
as requested, that the obligation or contract of the said trus- 
tee, under his hand and seal, was a covenant, and his fail- 
ure to perform it was a breach of covenant; that it was the 
duty of such trustee, at the death of said Mary Emma, to 
convey to complainant all the interest or property embraced 
in her marriage settlement, and that the failure of said trus- 
tee to do so then or at the death of the life tenant, Peter Gue- 

rard, was a breach of trust. 

7th. That the Court erred in omitting to charge the jury, 
as requested, that there can be no disseisin of a trust, and, 
although a trust may be extinguished by lapse of time, yet a 
Court of Equity, acting in analogy to the rule of law, will not 
bar a trust where, if there had been a legal remedy, the stat- 
atory bar would not apply at law. 

Sth. That the Court erred in omitting to charge the jury, 
as requested, that the confidential relation between trustee 
and cestui gue trust, requires the former to give notice to the 
latter of every act or fact adverse to the interests of the cestuz 
jue trust; and, especially, where the interests of the trustee 
and cestut que trust conflict. 

9th. That the Court was not justified, either by the lawap- 
plicable to the case, or by the evidence in the cause, in leav- 
ing to the jury any question of adverse or hostile possession 
by the trustee, with respect to the rights of the complainant. 

10th. That the decree of the jury. is against and contrary 
to the evidence in the cause. 

11th. That the decree of the jury is against and contrary 
to the weight of evidence in the cause. 
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12th. That the decree of the jury is against and contrary 
to the law of the case. 

Defendant also excepted to that portion of the charge of 
the presiding Judge, in which he held and charged that, un- 
der the marriage settlement of Peter Guerard and Elizabeth 
Haist, the said Elizabeth had a reversion in fee in the prop- 
erty, transmissible by descent from her, and which vested ab- 
solutely in fee in her children living at her death. And that 
the life estate which her children took, under said marriage 
settlement, merged in the fee which they took on the death 
of their mother, in her reversionary interest. 


EXHIBIT A. 
STaTE OF GEORGIA: 

This indenture, made this thirtieth day of January, in the 
year of our Lord one thousand eight hundred and forty, be- 
tween Mary Emma Guerard, of the first part, Richard W. 
Adams, of the second part, and Robert G. Guerard, of the 
third part, all of said parties being of the city of Savannah, 
in the county of Chatham and State aforesaid. 

Whereas a marriage is intended shortly to be had and 
solemnized between the said Mary Emma Guerard and the 
said Richard W. Adams: And whereas the said Mary Em- 
ma Guerard is entitled to an undivided interest in certain 
real and personal estate, more particularly in certain real 
and personal estate designated and specified in a certain deed 
of. marriage settlement or indenture of three parts, made and 
entered into on the eighteenth day of May, eighteen hundred 
and five, between Peter Guerard of the first part, and Eliza- 
beth Haist of the second part, (the father and mother of the 
said Mary Emma Guerard,) and William Parker and 
Robert G. Guerard, trustees, of the third part, which said in- 
denture is recorded in the office of the Clerk of the Superior 
Court of the county of Chatham, in Book A. A., folios 452 
and 453, and to which reference is hereto made as a part of 
this indenture; and also in certain personal property and 
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slaves designated and specified in a certain deed made by 
William Parker on the eighth day of June, eighteen hun- 
dred and fifteen, to Steele White, trustee, and recorded in the 
office of the Clerk of the Superior Court of Chatham coun- 
ty, in Book L. L., folios 406 and 407, and to which reference 
is also hereto made as a part of this indenture: And where- 
as the said Mary Emma Guerard may hereafter become en- 
titled to or possessed of certain other estate: And whereas, 
it has been agreed between the respective parties to this in- 
denture, that the said present and future estate shall be set- 
tled upon the several uses and trusts hereinafter mentioned 
and expressed : 

Now, this indenture witnesseth, that the said Mary Emma 
Guerard, for and in consideration of the said intended mar- 
riage, and of the sum of five dollars to her in hand paid by 
the said Robert G. Guerard at and before the sealing and 
delivery of these presents, the receipt whereof she doth here- 
by acknowledge, and also for divers other good and valuable 
considerations her thereunto moving, and by and with the 
approbation and consent of her said intended husband, 
Richard W. Adams, (made manifest by his signing and seal- 
ing this indenture) she, the said Mary Emma Guerard, hath 
granted, bargained, sold, enfeoffed, aliened, remised, released, 
confirmed and delivered, and by these presents doth grant, 
bargain, sell, enfeoff, alien, remise, release, confirm and deliv- 
er unto the said Robert G. Guerard, and to his heirs, execu- 
tors, administrators, and assigns, all the undivided interest 
or estate which she, the said Mary Emma, hath in the said 
real and personal estate mentioned in said indentures and 
deeds already referred to; and also any other real and per- 
sonal estate and property, which she may now in any man- 
ner possess, and also any other real and personal estate and 
property, rights or credits, which she may hereafter acquire, 
be possessed of, or entitled to, during the coverture, in any 
manner whatsoever, together with all the houses, buildings, 
liberties, privileges, easements, emoluments, hereditaments, 
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rights, members and appurtenances whatsoever to the real 
estate belonging or in any wise appertaining; and the rever- 
sion and reversions, remainder and remainders, rents, issues 
and profits, thereof; and the future issue and increase of the 
female slaves; and all the estate, right, title, interest, proper- 
ty or possession, claim and demand whatsoever, in law or in 
equity, of the said Mary Emma Guerard, of, in or to the 
same, or any part or parcel thereof, with the appurtenances 
or increase: To have and to hold the said present and future 
real and personal estate with the future increase of the fe- 
male slaves, and all and singular other the premises hereby 
granted, bargained, sold, enfeoffed, aliened and confirmed, 
with the hereditaments and appurtenances, unto the said 
Robert G. Guerard, his heirs, executors, administrators and 
assigns, to the use and behoof of the said Robert G. Guerard, 
his heirs, executors, and administrators: in trust, neverthe- 
less, to hold the same forthe only benefit and behoof of the 
said Mary Emma, until the said intended marriage shall 
take place; and from and immediately after the solemniza- 
tion of the said marriage, then to hold the same for the joint 
benefit and behoof of the said Mary Emma and Richard W. 
Adams, during their coverture, (not subject, however, to the 
debts, contracts or engagements of the said Richard W.,) and 
for the benefit and behoof of the survivor of them, for and 
during the term of his or her natural life; and from and af- 
ter the death of the survivor of the said Mary Emma and 
Richard W., then in further trust to convey the said real 
and personal estate to the issue of the said marriage, share 
and share alike, if more than one, his, her or their heirs and 
assigns, forever, as tenants in common, free from any trust: 
but if either the said Mary Emma or Richard W. shall die 
without leaving issue of the said marriage living at the time 
of such death, then in trust to convey the said real and per- 
sonal estate to the survivor of the said Mary Emma and 
Richard W. Adams, her or his heirs and assigns, free from 
any trust, and for no other use, trust or benefit whatsoever. 
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And it is mutually covenanted and agreed by and between 
the parties to these presents, that it shall and may be lawful 
for the said Robert G. Guerard, his executors, administrators 
or successors in the trust, to sell and dispose of any or all of 
the property and estate herein and hereby conveyed or in- 
tended to be conveyed: Provided, always, nevertheless, that 
the said Richard W. Adams and Mary Emma shall join in 
the instrument of conveyance, (to signify, conclusively, their 
assent thereto,) or, if either of them be dead, then the sur- 
vivor (if the said trust shall continue) shall join in said con- 
veyance; and provided, also, that the proceeds arising from 
the sale and disposition shall be re-invested and preserved by 
the said Robert G. Guerard, his executors, administrators or 
successors in the trust, in the most advantageous manner, 
upon and subject to the uses and trusts hereinbefore men- 

tioned and expressed ; but the purchaser shall not be bound 
to look to the said re-investment. 

In witness whereof, the said parties have hereunto set 
their hands and seals, at Savannah aforesaid, on the day and 
year first before mentioned. 

MARY EMMA GUERARD, [Z. S.| 
RICHARD W. ADAMS, [Z. &.] 
R. G. GUERARD, [Z. §.] 
Signed, sealed and delivered in presence of 
Pina C. Wayne and W. Parker White. 
STATE oF Georcra, Chatham County: 
Clerks’ Office, Superior Court. 

Personally appeared William Parker White, a subscribing 
witness to the foregoing instrument of writing, who, being 
duly sworn, deposeth and saith that he was present and did 
see the same duly executed by the parties thereto, for the 
purposes therein mentioned, and that he signed the same as 
a subscribing witness to the due execution thereof. 

W. PARKER WHITE. 
Sworn to before me, this 5th March, 1840. 
Epwarp G, Wirson, Dep. C?k, 8.C. CC. 
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Recorded 5th March, 1840, in County Records, Book YY. 
folios, 182, 183, 184. 








EXHIBIT B. 


STATE OF GEORGIA: 

This indenture, made the eighteenth day of May, in the 
year of our Lord one thousand eight hundred and five, be- 
tween Peter Guerard, of Savannah, gentleman, of the first 
part; Elizabeth Haist, of the same place, spinster, of the 
second part; and William Parker and Robert G. Guerard, 
the former of Savannah, physician, the latter of South Caro- 
lina, planter, of the third part, witnesseth, that in considers- 
tion of a marriage intended, by God’s permission, to be had 
and solemnized between the said Peter Guerard and Eliza 
Haist, and with the view of settling and securing to the said 
Peter and Eliza, during their lives and to their issue, the 
property, both real and personal, which the said Eliza Haist 
is now possessed of and entitled unto within the State of 
Georgia, and also in consideration of the further sum of three 
dollars to the said Eliza Haist and Peter Guerard in hand 
well and truly paid by the said William Parker and Robert 
G. Guerard, at and before the sealing and delivery of these 
presents, she the said Eliza Haist, being of full age, and with 
the advice, consent and approbation of her said intended 
husband, l’eter Guerard, testified by his being a party to and 
executing these presents, hath granted, bargained, sold, as- 
signed, transferred and conveyed, and by these presents doth 
grant, bargain, sell, assign, transfer and set over unto the said 
William Parker and Robert G. Guerard, all that plantation 
situate at White Bluff, containing two hundred acres, be the 
same more or less, on Vernon river and known by the name 
of Wakefield ; also all that lot with the buildings thereon in 
the city of Savannah, known by the number five, Wilming- 
ton Tything, Derby ward; also all those seven (7) tracts of 
land in the counties of Liberty, Glynn, Wilkes and Wash- 
ington, containing, viz: in Glynn, five tracts of 550, 500, 
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200, 185, and 200 acres; in Washington, one tract of 
450 pine land; and in Wilkes, one tract of 400 acres oak 
and hickory land, and one unimproved lot in the town of 
Sunbury, together with their improvements and appurtenan- 
ces; and also, all the following negro slaves, viz.: Peter, 
George, Abraham, Isaac, Jacob, Andrew, Joe, Mooser, Pinder, 
Lavina, Charlotte, Celia, Sarah, Will and Quash, fifteen in 
number, and the future issue of the females, with their fu- 
ture issue and increase, and all or any other property the said 
Eliza Haist may now be entitled to, real or personal, unto 
the said William Parker, and Robert G. Guerard, their heirs, 
' executors, administrators and assigns forever. In trust, nev- 
ertheless, to and for the sole use, benefit and behoof of the 
said Eliza Haist and Peter Guerard, during their natural 
lives and the life of the longest liver of them, and from and 
immediately after the death of the longest liver of them, to 
and for the sole use, benefit and behoof of all and every: the 
child and children of the said Peter Guerard, upon the body of 
the said Eliza Haist begotten, share and share alike, if more 
than one, if but one, then to that one alone, free from any 
debts or incumbrances, created or to be created, by the said 
Peter Guerard. 

In witness whereof, the said parties have hereunto inter- 
changeably set their hands and seals, at Savanah, the day 
and year first above written. 

ELIZABETH HAIST, [Z. S&] 
PETER GUERARD, [Z. §&] 
WILLIAM PARKER, [Z. &] 


Sealed and delivered in presence of us, the words “and 
all or any other property the said Eliza Haist may now be 
entitled to, real or personal,” first interlined in the third line 
from the bottom of the second page. 

GrorGe MILLEN, 
Ricuarp M. Srirtes, NV. P. 
Received of and from the within named William Parker 
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and Robert G. Guerard, the sum of three dollars in full of 
the consideration within specified. 
ELIZABETH HAIST, 
Witness: 
Gro. MILLEN, 
R. M. Stites, Not. Pud. 
Recorded Sth August, 1807, in book A. A. folios 452, 453. 


EXHIBIT C, 
GEORGIA: 

Know all men by these presents, that I, William Parker, 
of Savannah, in the State of Georgia, aforesaid, for and in 
consideration of the sum of two thousand nine hundred do!- 
lars, to me in hand paid, at or before the sealing and delive- 
ry of these presents, by Steele White, of the same place, the 
receipt whereof is hereby acknowledged, hath bargained, 
sold and delivered, and by these presents doth bargain, sell 
and deliver unto the said Steele White, the following negro 
slaves, to-wit: Diana, Thisbee, Charles, Nancy, Rose, Tom, 
Maria, Bob and Noke, together with the future issue and in- 
crease of the female slaves. To have and to hold the said 
several negro slaves before named with the future issue and 
increase of the female slaves unto the said Steele White, his 
executors, administrators and assigns; in trust, nevertheless, 
to and for the only use, benefit and behoof of Mrs. Elizabeth 
Guerard, the wife of Peter Guerard, of Savannah, for and 
during the term of her natural life, and if she survive the 
said Peter Guerard, then from and immediately after her 
death to the child or children which she may leave by the 
said Peter Guerard, to them, their executors, administrators 
and assigns, as tenants in common. And if the said Peter 
Guerard should survive the said Elizabeth Guerard, then 
from and immediately after the death ef the said Elizabeth 
Guerard, to and for the only use, benefit and behoof of the 
said Peter Guerard for and during the term of his natural 
life, and then from and after the death of the said Peter Gue- 
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rard, to and for the only use, benefit and behoof of the child 
or children of the said Peter Guerard as tenants in common, 
to them, their executors, administrators and assigns; and in 
theevent of the said Peter Guerard dying without child or chil- 
dren living at his death, then to the right heirs of the said 
Peter Guerard, or to such person as he by his last will and 
testament may dispose of the said negroes, subject to the life 
estate of the said Elizabeth Guerard. 

In witness whereof, the said parties have hereunto set 
their hands and seals, this eighth day of June, one thousand 
eight hundred and fifteen. 

WM. PARKER, [L. S.] 
STEELE WHITE, [Z. S.] 
Seal! and delivered in the presence of 
Wixtram Daviss, NV. P. 
Recorded 19th October, 1852, in book LL, folios 406, 407, 


- 


Harpen; and Witi1ams, for plaintiff in error. 
Law, Barrow & Lover; and Jackson, contra. 


By the Court.—Steruens J, delivering the opinion. 


[1.] The marriage settlement of 1805, between Elizabeth 
Haist and Peter Guerard, conveyed the entire legal estate in 
the real and personal property, to Dr. Parker, the trustee, and 
then declared a trust in favor of the husband and wife du- 
ring the life of the longest liver of them, with remainder to 
their children, without using words either expressly confi- 
ning the remainder to a life estate in the children, or express- 
ly declaring it to be an estate of inheritancein them. It was 
contended that this settlement having been executed before 
our statute of 1821, making all estates, estates in fee unless 
some less estate be expressly limited, and using no words of 
inheritance, declared a trust in favor of the children for their 
lives only, leaving the equitable estate which would remain 
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after their death, as a resulting trust to the original owner, 
Elizabeth Haist, or to her husband, by virtue of his marital 
rights. It is useless to consider the effect of the settlement 
by itself, for we think the resulting trust is completely rebut- 
ted by the deed of 1819, between the same parties. In 1819, 
the very same parties bought other property and took a deed, 
which professes to declare the very same trusts as the mar- 
riage settlement, and in doing so, declares a trust in favor of 
the husband and wife during the life of the longest liver of 
them, with remainder to the children and “ their heirs’’— 
pursuing the intent of the marriage settlement, but using new 
language which shows that intent to have been, that the 
equitable fee should vest in the children, leaving nothing to 
result to anybody. It was abundantly shown on one side in 
this argument, and not disputed on the other, that a resulting 
trust may be rebutted even by parol declarations of the per- 
son in whose favor it would otherwise be raised; and it is 
effectually rebutted in this case by the deed of 1819. The 
equitable fee went to the children, and in 1820, when the 
wife died, her estate no longer needing a trustee to preserve 
it from the marital rights of her husband, the whole object 
of the trus#was accomplished, and the trust itself, therefore, 
terminated, ‘and the children from that time stood clothed 
with the legal and equitable fee in remainder, subject to the 
life estate of the husband, who was then living. One-third 
of this vested legal remainder belonged to Mary Emma Gue- 
rard, one of the three children, and passed under her mar- 
riage settlement with Mr. Adams. Under the terms of that 
settlement, when Mrs. Adams died in 1840, leaving no issue, 
Mr. Adams was entitled to the whole of her share in remain- 
der, and on the death of the life-tenant, Mr. Peter Guerard, 
in 1843, was entitled to it in possession also. 

[2.] Such being our opinion of Mr. Adams’s right, we are 
yet constrained to hold that it has been barred by the statute 
of limitations. It was suggested that the statute could not 
bar him if, as some of the evidence seemed to indicate, Mr. 
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Robert Guerard held the property after the death of Mr. Pe- 
ter Guerard, not as his own, but as the property of the Gue- 
rard estate. The only true question as to the manner of his . 
holding, was as to its being adverse to Mr. Adams. The 
possession of a person holding under another, is adverse to 
everybody but that other under whom he holds. There was 
no, pretence that the holding was under Mr. Adams, and it 
was therefore adverse to him. It was also suggested that 
Mr. Adams could not be barred, because he was mistaken 
as to the legal effect of the facts. It was said that equity 
will relieve from a mistake of law as well as from a mistake 
of fact, and that the statute does not begin to run till the 
discovery of the mistake. It is too late to deny in this Court, 
that there are mistakes of law as well as mistakes of fact, 
which‘will be relieved in equity; but I apprehend relief was 
never granted from such a mistake as this. Those mistakes 
from which relief has been granted, were mistakes which 
occurred in °doing something, not in doing nothing; they 
were mistakes of action, not of mere inaction. When one 
has contracted or acted on a. false assumption of fact or of 
law, equity may relieve him from the effects of the action, 
and will not begin to count time against him until the dis- 
covery of the mistake; but where he has simply lain still, 
under a mistaken assumption of either fact or law, without 
having ever acted at all, it is not a question when time will 
begin to be counted against his relief, but it is a case where 
no relief will be granted at any time from the effects of his 
inaction. One of these effects of inaction, is the loss of his 
right by the statute of limitations. The truth is, that the 
Courts of Equity, in administering relief from fraud and 
mistake, a class of relief which, in its original at least was 
peculiar to them, and to which there is no statutory bar, 
have adopted a bar of their own, and in fixing it, have pro- 
ceeded on a different principle from the statutes of limita- 
tion. The statutes in cases where they are applicable, count 
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time from the beginning of the cause of action, and in such 
cases, Courts of Equity apply the statutes in their actual 
terms, but in cases of relief from fraud and. mistake there is 
no statute of limitation applicable to the class of cases, and 
Courts of Equity, in adopting a bar for that class of cases, 
count time, not from the perpetration of the fraud or the oc- 
currence of the mistake, (when the cause of action for relief 
begins,) but from the discovery of the fraud or mistake, But 
still the question remains, whether it is such a mistake.as 
will, put a Court of Equity in motion. When once in mo- 
tion, it will relieve and will count time only from the dis- 
covery of the mistake; but it is only a mistake on which 
there has been action, that will put itin motion, Mere inac- 
tion, in a case where the statute makes it a bar, is a bar in 
equity, as well as at common law. I apprehend there is no 
case, certainly no case was produced in this argument, where 
a Court of Equity has relieved a party from the operation of 
the statute, where the bar had attached, before the case was 
brought in some shape, into a Court of common law or the 
Court of Equity. Courts of Equity do not hesitate to pro- 
tect a right which has become barred by the statute of limi- 
tations during the pendency of the same subject-matter in 
the Court of Equity, but to relieve from the bar where it has 
attached before the matter is introduced into either Court, 
would be to set the statute aside. But it was further said, 
that. the statutory period applicable to this case, is twenty 
years, and not seven and four years. The marriage settle-- 
ment between Mr. Adams and his wife, directs the trustee,. 
in the contingency which happened, to convey the estate to. 
Mr. Adams at the death of his wife, and it was contended 
that the trustee by signing as a party, promised to make that: 
conveyance, and so, was under an obligation under seal, to. 
do so, We think there was no need for a conveyauce from 
the trustee to Mr. Adams; that the marriage settlement itself 
operated as a conveyance; and that there being nothing 
needful to be done by a trustee, there was nothing to be: 
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done, and that the office of trustee was ended by the death 
of Mrs. Adams. We think that the marriage settlement it- 
self, operating as a conveyance to Mr. Adams, has every 
effect which could possibly be produced by the conveyance 
which it directs the trustee to make, and that there was there- 
fore no need for the conveyance by the trustee. The case of 
Edmondson vs. Dyson, 2 Ga. Rep. page 307, was cited as au- 
thority, to show that wherever there is a direction in one 
conveyance that the trustee named in it, shall make another 
conveyance, he must do so, and that his office of trustee will 
continue until he does so, whether the second conveyance 
will or not produce any different effect from what would be 
produced by the original conveyance, operating itself as the 
conveyance which it directs. The decision is very far from 
going to such an extent, nor has any decision gone so far. 
The case was a devise to Dyson in trust, to hold for Rake- 
straw during his life, and then to convey to Rakestraw’s 
heirs at law in fee. The question was whether the rule in 
Shelley’s case applied, uniting both estates in Rakestraw, or 
whether the heirs at law should take the estate expressed for 
them, as purchasers. The rule in Shelley’s case does not 
allow the ancestor to take a life estate, and his heirs at law 
to take a remainder in fee by the same instrument, but does 
not prohibit the ancestor from taking a life estate from one 
instrument, while the heirs at law take the remainder in fee, 
from another instrument. Where the same instrument con- 
veys both the estates, the rule unites them both in the first 
taker, but where one instrument conveys one estate and 
another instrument conveys the other, the rule produces no 
such union, but leaves the ancestor and the heirs to take, 
each the estate which is expressed for him by the instrument 
in his own favor. The Court held, that the trustee should 
execute the conveyance in that case, in favor of the heirs at 
law, because the heirs could claim under that conveyance, if 
made as directed, and defeat the rule, while if they were left 
to claim under the will, they and their ancestor would be 
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claimant’s under the same "instrument, and the rule would 
apply and cut them off from the estate expressed for them in 
the will. The conveyance in that case was certainly thought 
by the Court to have a very important effect, different from 
the effect of leaving the heirs to claim under the will; and 
it was for its effect, that the Court ordered the trustee to exe- 
cute it. Ifthe Court had thought that the will, operating as 
a conveyance to the heirs, would have produced the same 
effect as the conveyance, which the will directed to be made 
in their favor, the conveyance would not have been ordered, 
for that would have been to order a thing wse/ess and of no 
effect. Chancery dispenses with useless things, and termin- 
ates the office of the trustee the moment that nothing of 
effect remains for him to do, and leaves the use to be execu- 
ted by the statute of uses, uniting the legal title and the use 
together. The Courts of Equity never interfere with the exe- 
cution of the use by the statute, unless, or any longer than, 
there is something for the trustee to do, which being done, 
will produce a different result from the statute. If A. should 
convey to B., in trust that B. should convey the same title to 
C., in trust that C. should convey the same title to D., and so 
on to Y., in trust that Y. should convey the same to Z., here 
the first conveyance would raise a use in favor of Z., and 
equity would leave the statute to execute it at once, by uni- 
ting the legal title with it. If all the intermediate conveyan- 
ces should be made as directed, they would produce at last 
the precise resul/¢, which would be produced by the statute 
without them. Equity therefore simply leaves the statute to 
do its work, and dispenses with the intermediate conveyan- 
ces, thus arriving at the same end by a nearer road. So in 
Mr. Adams’s case, the marriage settlement did not in terms, 
convey to him at the death of his wife without issue, but by 
directing a conveyance to him in that event, it raised a use 
in his favor, and the effect to him was precisely the same, 
whether the trustee retired from the same at her death, leaving 
the statute to execute the use by clothing him with the legal 
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title as well as the use, or the trustee, executed the convey- 
ance which would have done only the same thing. There- 
fore, the marriage settlement itself operated as a conveyance 
to him, the moment his wife died, the trustee then retired 
forever from the scene, and Mr. Adams stood clothed with 
the legal and beneficial interest by operation of law. His 
estate was one in remainder, but his right of action to reduce 
it into possession arose as soon as the life tenant died in 
1843, and the Guerards took adverse possession. Not hav- 
ing asserted his right in the personalty within four years, nor 
in the realty within seven years, we think his right in all is 
barred by the statute of limitations, The statute being con- 
clusive in the case without regard to the original right, the 
judgment is affirmed. 


Judgment affirmed. 


Isaac Moye, et al, plaintiffs in error, vs.Joun Krirrrext, 
administrator, defendant in error. 


An instrument conveying property iz presenti, and having all the requisites of 
a deed, and delivered by the makerto the Clerk to be recorded as such, is not 
testamentary in its character, notwithstanding it declares, that the property 
ig Not to go into the possession of the donees till the death of the donor; es- 
pecially as thc paper, would be ineffectual as a will, being attested by two 
witnesses only. 


Trover, from Washington county. Tried before his Hon- 
or, W. W. Horr, at March Term, 1859. 


This was an action of trover, by John Kittrell, as admin- 
istrator of Noah Kittrell, deceased, against Isaac Moye, and 
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others, for certain negroes and other things, alleged to be the 
property of said deceased, at the time of his death. 

At the trial, plaintiff offered in evidence his letters of. ad- 
ministration, proved that the property in controversy was in 
the possession of said Noah at the time of his death, and 
that it had subsequently been converted by defendants, who 
had it in possesion at the commencement of the suit. 

The defendants claimed the property under the following 
i instrument, executed by the said Noah Kittrell in his life- 
Mi time, and which they offered in evidence in support of their 
| title, viz: 
| “To all whom it may concern: Know ye, that I, Noah 
Kittrell, senior, of the county of Washington, and State of 
{ Georgia, in consequence of the love, good will and affection 
i, which I have, and do bear towards my daughters of the said 
county, and State aforesaid, do by these presents, freely give 
and grant unto my four daughters, viz: Sarah Forbs, Nicey 
Kittrell, Nancy Kittrell, and Rachel Brantly, their heirs, ex- 
ecutors and administrators, all and singular my whole estate 
that I now possess, consisting of my negro woman Hetty, 
negro boy Benjamin, negro girl Phillis, negro boy Peter, and 
stock of all kinds, consisting of horses, cattle and hogs, tools 
of all descriptions, household and kitchen furniture, with 
the exception of my bed and furniture, which I give to my 
daughters, Nicey and Nancy, to be equally divided between 
them. I also, give my grand-daughter Ellen J. Massey, fifty 
dollars in cash; said property to go into the possession of 
said heirs at my death. Signed by my own hand before 
proper witnesses, and bearing date the 3d day of February, 
1853. To have and to hold all the said named property to 
| them, the said Sarah Forbs, Nicey Kittrell, Nancy Kittrell, 
| Rachel Brantly, and Ellen J. Massey, their heirs, executors, 
administrators, assigns, absolutely, without any manner of 
| condition whatever. 
{ 
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In witness whereof, I have hereunto set my hand and seal, 
this third day of February, 1853. 
(Signed,) NOAH KITTRELL, [Z.'\8.] 
Signed, sealed and declared in presence of us, 
Isaac Moyeg, 
Joun Ivey, J. P.” 


This paper had been duly recorded in the office of the 
Clerk of the Superior Court of Washington county, 14th 
February, 1853. 

To the introduction of this paper in the evidence, counsel 
for plaintiff objected on the ground that it was a testamenta- 
ry paper and should first be established and admitted to pro- 
bate as a will, in the Court of Ordinary, before it could be 
received in evidence here. 

The presiding Judge, after argument, sustained the objec- 
tion and rejected the paper, holding, that it was a will, and 
as such, not admissible in evidence, until it was first admit- 
ted to record and probate in the Court of Ordinary. 

To which ruling and decision, counsel for defendants ex- 
cepted. 


J. S. Hoox, for plaintiffs in error. 
W. S. Rockwett, contra. 


By the Court.—Lumrxin J. delivering the opinion. 


The only question we find it necessary to decide in this 
case is, whether the paper offered by the defendants as evi- 
dence of their title for the property sued for, isa will or a 
deed ? : 

By it the intestate of the plaintiff declares that he freely 
gave and granted to the defendants, all of the property which 
he then possessed, with the exception of his bed and furni- 
ture, which he gave to two of his daughters, and fifty dollars 
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in cash to a grand-daughter, “to go into their possession at 
his death.” To have and to hold absolutely, without any 
manner of condition whatever. 

The instrument was attested by two witnesses, one of them 
being a justice of the peace, and was recorded eleven days 
after its execution, being handed to the Clerk by Noah Kit- 
trell, senior, the maker; and this has been held repeatedly to 
be tantamount toa delivery to the party himself. 

The form of the instrument is that of a deed. And the 
form is evidence of the intention of the maker. But inde- 
pendent of this, and of the outside testimony, which was 
rejected by the Court, by putting it upon record, the ma- 
ker manifested his'purpose to part with the title to the prop- 
erty, and to make the paper irrevocable. The only reserva- 
tion is, that the property was not to go into the possession of 
the donees till the death of the donor. It has been decided 
more than once by this Court, that it was competent for the 
donor to reserve a dife estate, in the property conveyed, with- 
out making the paper testamentary. A reservation of the 
possession merely, is not equal to a life estate. 

If the words were doubtful, we should incline to that con- 
struction, which would support the instrument. And this 
can be done only by holding it to be a deed. For as a will, 
it must fail, wanting the necessary attestation. 

But we are not under the necessity of resorting to this 
principle, This {is a stronger case than many which have 
been adjudged by this Court to be deeds. 

We are constrained therefore to reverse the judgment of 
the Circuit Court. 





Judgment reversed. 
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James M, C. Pannext, plaintiff in error, vs. Toe State or 
Georera, defendant in error. 


[1.] Upon an application for continuance by the accused, although the Court 
determines the showing a good one, yet if counsel for the State admit in 
writing the facts expected to be proved by the absent witnesses before the 
case is actually contiaued, it is no error for the Court then, to refuse to con- 
tinue the case, and proceed with the trial. 

[2.] When the jury have been selected to try the cause, and four of them 
sworn, andone of the remaining jurors excused by the Court for sick- 
ness, it is not error in the Court, after causing the panel to be filled, to require 
the list again to be stricken over, and the cause to proceed. 

[3.] It is not necessary or proper to declare a mistrial on account of the sick- 
ness and excuse of one of the selected jurors, unless the jury have been 
previously charged with the case. 


[4.] To entitle a party to the benefit of a written admission of what an absent 
witness would prove, were he present, it must be put in evidence, and read 
to the jury, by the party claiming the benefit of it. 


[5.] The presumptions arising against an accused, from the fact, that a negro 
was seen to go into his store house after nine o’clock at night, and before 
day break in the morning, with an empty bottle, and coming out directly af- 
ter, with the bottle filled with whiskey, cannot be rebutted by the fact that 
the owner knew that the negro was in and permitted it; or that the overseer 
was present, saw him enter and permitted him to do so; or from the fact that 
the wife of the accused, and perhaps a boy, were in the house with the ac- 
cused at the time. 


Indictment, in Burke Superior Court. Tried before Judge 
Hott, at May Term, 1859. 


The plaintiff in error was indicted for furnishing liquor to 
a slave contrary tolaw. The State having announced ready 
for trial, the defendant moved for a continuance, on account 
of the absence of two witnesses. This motion was support- 
ed by the affidavit of defendant, as to what he expected to 
prove by the absent witnesses, &c. The Court ruled the 
showing sufficient cause for acontinuance. Whereupon, the 
counsel for the State made and submitted an admission in 
writing, of the fact proposed to be proved by the absent wit- 
nesses, viz: That “on the day before and the day after the al- 
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leged offence, defendant had no liquor ofany kind in his store,” 
and upon this admission, moved for and insisted upon a 
trial of the case. Defendant objected on the ground that 
the admission was not sufficient to force him to a trial, and 
that the Act relating to such admissions, does not apply to 
criminal cases. The Court overruled the objection and ruled 
the defendant to trial; to which decision he excepted. 

After the jury was stricken and four of them sworn, one 
of the jurors selected, informed the Court that he was too 
sick to try the case; whereupon he was discharged, and 
counsel were asked by the Court if they could not agree up- 
on another juror. Counsel for defendant proposed to sub- 
stitute one who had been stricken by the State, which propo- 
sition the Attorney General declined. Defendant’s counsel 
then moved that the Court should declare a mistrial, which 
the Court refused to do, but required counsel to strike a jury 
from the same panel, another name being added thereto in 
lieu of the juror who was sick. To which rulings and de- 
cisions counsel for the,defendant excepted. 

In the progress of the trial, the presiding Judge held that 
the defendant was not entitled to the benefit of said admis- 
sion, unless he offered it as evidence in his behalf, and there- 
by thus depriving defendant of the conclusion. To which 
decision defendant excepted. 


The evidence on the part of the State was, that the slave 
went into defendant’s shop or store-house, between nine 
o’clock at night and day-break, and that he went in with 
an empty bottle and came out with it filled with whiskey. 
The defendant, and his wife, and perhaps, a boy, were in the 
house at the time. That the slave went in and obtained the 
liquor with the knowledge of his owner and overseer, of his 
intention so to do, and that the overseer was present and 
permitted him to goin for that purpose. Upon this evidence, 
the Court charged the jury, that the presumption arising 
from the slave being in the store at the time of night, was 
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against the defendant, and that presumption could not be 
rebutted, unless it appeared that the slave was senf by his 
owner, overseer or employer, and the knowledge and con- 
sent of the owner and overseer did not remove said pre- 
sumption. To which charge defendant excepted. 


Mitiers & Jackson, for plaintiff in error. 
Attorney General, contra. 


By the Court.—Lyon J. delivering the opinion. 


[1.] The ‘object of the continuance was, to procure the 
testimony of the absent witnesses. The Attorney General 
having admitted in writing, what the prisoner expected to 
prove by the absent witnesses, such continuance ceased to 
be necessary, and the Court was right in refusing to let the 
ease be continued, although previous to the admission, he 
thought the showing good; the record not disclosing the 
fact, that the case had already been continued; and, if it 
had, we do not know that such fact would make any differ- 
ence, unless the action of the Court had in some way opera- 
ted to the surprise or injury of the defendant. 

[2.] After one of the selected jurors had been excused on 
account of sickness, it was not irregular in the Court to cause 
the excused juror’s place to be supplied, the list stricken over, 
and the trial to proceed. 

[3.] Neither should the Court have ordered a mistrial un- 
der the circumstances, as the jury had not been charged 
with the cause. 

[4.] If the plaintiff in error attached any importance to 
the facts expected to be proved by the absent witnesses, -as 
admitted in writing by the Attorney General, he should have 
introduced and read the admission to the jury as evidence 
of those facts; that admission stood in place ofthe witnesses. 
It was his right to use it, and as evidence. Having failed 
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to do so, the facts contained therein were not before the jury, 
and they could not entertain them. Hence the defendant 
was not entitled to tits benefits, for the sole reason that he 
did not put it in evidence. 

[5.] The evidence on the trial having disclesed the fact, 
that the slave went into defendant’s shop, or store-house, af- 
ter nine o’clock at night, and before daybreak in the morn- 
ing, with an empty bottle, and came out with the same filled 
with whiskey, the presumption of the guilt of the accused, 
arising from these facts, could not be rebutted by the facts, 
that the slave’s owner knew that the negro was going there 
for that purpose, and permitted him to do so; or that the 
overseer of. the negro was present, saw the negro enter and 
permitted him to do so; nor that the wife of the prisoner, 
and perhaps, a boy, were in the house with the accused at 
the time, unless the negro was sent by the owner or overseer 
for the whiskey; so there was no error in the charge of the 
Court. 

Judgment affirmed. 


Joun James, plaintiff in error, vs. Dixon Kerpy, defendaat 
in error. 


[1.]. The contents of a judgment or decree, rendered in the Courts of another 
State, cannot be proyen by parol. 


[2.) Testimony will be rejected, unless its relevancy is made to appear. 


[3.] The sayings of the former owner are inadmissible to prejudice the title 
conveyed, if made subsequent to the time when the title and property are 
parted with. 


Trover, in Richmond Superior Court. ‘Tried before Judge 
Hott, at October Term, 1859. 
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This was an action of trover, brought by Dixon Kerby, 
against John James, for the recovery of a negro man slave, 
named Valentine. 

In the progress of the trial, the defendant, amongst other 
things, in support of his title, relied upon and introduced in 
evidence, a bill of sale for said slave to him by Mary Matil- 
da Langston, dated 11th January, 1854. Plaintiff in reply 
to this evidence, proposed to prove the sayings and declara- 
tions of said Mary Matilda, as to the consideration of said 
bill of sale; said declarations made after the date of the bill 
of sale. To theintroduction of this evidence, defendant ob- 
jected. The Court overruled the objection and received the 
evidence, and counsel for defendant excepted. The proof 
upon this point was, that said Mary Matilda had said that 
there was no consideration for the bill of sale executed by 
her to defendant, but that the understanding between her 
and defendant, was, that he should defend the title to the 
slave, and if successful, they were to share or divide equally 
said slave or his value. 

In the further progress of the cause, plaintiff offered to 
prove that certain notes made by him to John Kerby, deceas- 
ed, had been sued for in a Court of Equity, in the State of 
South Carolina, in the name of one Simon Ward, and a de- 
cree rendered in said equity suit, ordering said notes to be 
delivered up to the representatives of John Kerby, deceased. 
To the introduction of this testimony, counsel for defendant 
objected, on the ground, that the judgments and decrees of 
the Courts of another State, could not be proved, or given in 
evidence in this way; and further, because said testimony 
was irrelevant. The presiding Judge overruled the objection, 
and admitted the testimony, and counsel for defendant ex- 
cepted. ; 

The jury found for the plaintiff. Whereupon, counsel for 
defendant tendered their bill of exceptions, assigning as error 
the rulings and decisions above excepted to. 
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Mitrers & Jackson; J. C. & C. Syeap, for plaintiff in 
error. 


Ep. J. Waker, contra. 


By the Court—Luvmrxin J, delivering the opinion. 


Was. the testimony of James McNair admissible ? 

It was offered and allowed, to prove that certain notes, 
made by the plaintiff to John Kerby, deceased, had been 
sued for in South Carolina, in the name of Simon Ward, 
and had. been decreed to be delivered up to the representa- 
tives of the said John Kerby. 

Parol evidence cannot be received to prove the contents 
of a record in a judicial proceeding. Thiscan only be done 
by an exemplification properly certified. Besides, there is 
no testimony in the bill of exceptions, connecting the proof 
tendered with the casetried, And hence, for anything which 
appears before us, it is clearly objectionable, on the ground 
of irrelevancy. 

The sayings of Mary Matilda Langston, the vendor of the 
defendant, were permitted to go to the jury, after she parted 
with the.title to the negro in dispute, to the effect, that James, 
the defendant, paid nothing for the slave; and that this was 
a speculative lawsuit, in which, if successful, she was to 
share the profits. 

We have repeatedly held, that the declarations of a party, 


after parting with the property, are inadmissible to prejudice 


the title of one claiming under the declarant. 


Judgment reversed. 
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Crayton & Kennapy, plaintiffs in error, vs, Francis O’Con- 
NER, defendant in error. 


Where one person sells a note to another, representing it to be good, and know- 
ing it to be worthless, the purchaser, when he discovers the fraud, may re- 
scind the trade by tendering back the note, and after.doing so, is no longer 
responsible for the use of proper means to collect the note. 


Case, in Richmond Superior Court. Decision by Judge 
Hott, at October Term, 1859. 


This was an action on the case, brought by Clayton & Ken- 
nady against Francis O’Conner, for falsely and fraudulently 
negotiating and selling, for value received, to plaintiffs, a 
promissory note on one John C. Carmichael, and represent- 
ing that said Carmichael was solvent, and able to pay said 
note, which representation was false—the said Carmichael, 
at the time of said transfer, being insolvent, and utterly un- 
able to pay said note, and which fact was well known to de- 
fendant at the time. 

The following isa copy of the note negotiated: 

“ Aveusta, Georgia, Oct. 8th, 1856. 
$800. Ninety days after date, I promise to pay to the or- 
der of D. T. Smith, eight hundred dollars, at either bank in 
this city, for value received. 
(Signed) JOHN C. CARMICHAEL. 
Endorsed in blank, “ D, T. Smrrs.” 


Evidence for Plaintiffs. 


4. W. Walton testified: That he lives with plaintiffs as 
book-keeper. On the 4th December, 1856, defendant came 
into plaintiffs’ store between 12 o’clock, M., and 2 o’clock, 
P. M., and offered to sell them a nofe on John C. Carmichael), 
and payable to the order of one D. T. Smith, and endorsed 
by Smith in blank, for $800 00; said note dated 8 Oct., 1856, 
and payable ninety days after date. After some conversa- 
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tion John J. Clayton, one of the plaintiffs, told witness to 
draw a check on the Mechanics Bank for $762 50. Clayton 
told defendant to endorse the note; defendant said that his 
name would make the note no better; that Carmichael was 
as good as any man in the city of Augusta, and would pay 
the note at maturity. Defendant took the check and left the 
store; witness and plaintiff learned a very short time after- 
wards, on the same day, that Carmichael had failed ; defend- 
ant lives in South Carolina; plaintiffs sent to the bridge and 
elsewhere to intercept defendant before he got over the river, 
but did not find him; the check was paid by the Mechanics 
Bank; two or three days afterwards plaintiffs sent witness 
over to see defendant, who resides seven or eight miles in 
the country, to return him the note, or get his endorsement 
on it, or the money; witness offered to return the note to de- 
fendant and take back the money, or for defendant to en- 
dorse the note, but he would do neither; told defendant that 
Carmichael had failed when he passed the note to plaintiffs, 
and that it was worthless; defendant said he did not make 
child’s bargains. 

Cross-Examined.—T he note was turned over to L. D. Lal- 
lerstedt, Esq., to be put in suit, and was in his hands at its 
maturity; witness did not call on Carmichael for payment; 
don’t know whether he ever was called on ; Carmichael failed 
two or three days before defendant sold the note to plaintiffs, 
but his failure was not generally known; witness nor plain- 
tiffs did not know it until an hour or two after the trade; 
considers the note worthless; neither Smith, the endorser, 
nor Carmichael, responsible or solvent; Carmichael was in 
good credit upto the date of his failure, and did a large bu- 
siness; plaintiffs had dealt in paper with his endorsement, 
at a discount, before; had some on hand at that time, but it 
was subsequently arranged by the makers; witness heard 
John C. Kennady say he met defendant in the street that day 
before the trade was made. 





Charles J. Goodwin testified: That he was a clerk in the 
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store of Lallerstedt & Deming, on the 4th day of December, 
1856. On the morning of that day defendant, Francis O’ Con- 
ner, came into said store and walked to the back where h. .j 
Lallerstedt was sitting, and offered to sell him a note on John 
C. Carmichael for eight hundred dollars; Mr. Lallerstedt told 
him that Carmichael had failed, and the note was worthless; 
after some conversation between them defendant left. 
Lawrence D. Lallerstedt testified: That Francis O’Conner, 
the defendant, came into his store on the morning of the 4th 
day of December, 1856, and offered to sell him a note on 
John C. Carmichael, the note just put in evidence; witness 
told defendant, Carmichael had failed, and the note was 
worthless; defendant left and went down the street. 
Cross-Examined.—Plaintiffs’ counsel objected to the 
statement of any fact, or the answer to any question, the 
knowledge of which fact or answer was obtained by witness 
during the time, or by reason of the relation of client and at- 
torney; which objection was overruled by the Court, and 
witness, the attorney in the case, required to answer the ques- 
tions that elicited the following testimony, to all of which 
plaintiffs’ counsel excepted: This note was placed in the 
hands of witness for collection, by Clayton & Kennady, some 
time subsequent to the day just mentioned; witness heard 
of the failure of John C, Carmichael two or three days before 
the defendant offered the note to him, on the 4th; his failure 
was not generally known; witness was a director in a bank, 
and had good opportunities for knowing the fact; witness 
knows of no payment made by Carmichael since his failure ; 
he was in good credit previous to that time; did not present 
the note to Carmichael for payment; the note was due about 
the 9th of January afterwards. D. T. Smith was held to bail 
and attachments issued, and garnishments served on several 
persons, under the statute provided for such proceedings be- 
fore the debt is due, where the debtor is about to leave the 


VOL, Xx1x—45 














690 SUPREME COURT OF GEORGIA. 


Clayton & Kennady vs. O’Conner. 








State.* The Court, upon the trial, nonsuited the plaintiffs, 
_ tan the ground that D. T. Smith, as endorser, could not be 
Syed in such an action; that he was not liable as endorser 

until the note matured, was put in bank, and regularly pro- 

tested for non-payment. There was no property found upon 
which to levy the attachment, the garnishees answering that 
they had nothing in their hands belonging to D. T. Smith; 

Smith had a drug store in the city, and made a fine appear- 

ance of stock; little capital makes a large show in the drug 

business; witness called on Smith at his store about the last 
of December, (there was an auction there that day,) to get him 
to make some arrangements about the payment of the note; 
he declined doing any thing withit; witness knows of no 
debts paid by Smith before or since, except a horse that was 
taken back which had been sold to him; witness considered 

Smith worthless; Smith left for parts unknown about ten 
-days before the maturity of the said note, and has not been 

here since; has no knowledge of his whereabouts; witness 

looked for Smith the day the note became due; found out 
then he had been gone about ten days; the note was not 
put in bank. 

Plaintiffs proposed to show by the records of the Court, 
that Carmichael had taken the benefit of the honest debtors’ 
Act. Defendant objected. The Court sustained the objec- 
tion, and counsel for plaintiff excepted. 

Plaintiffs here closed: and defendant moved for a nonsuit 
on the grounds: 

Ist. Thatthe note of Carmichael never having been pre- 
sented, there was no legal evidence or proof that it was val- 
ueless, or would not have been paid by him, if duly present- 
ed at maturity, or by Smith, the endorser, on duenotice of 
non-payment by the maker. 





*#ComMENT BY JupGeE Hott.—The witness is not correct in his recollection of 
the decisions of the Court in that case. The plaintifis were compelled to take 
a nonsuit for want ofevidence. The Court required, before it would admit the 
note in evidence, proof of demand for payment of the maker, and notice of 
refusal to the endorser, which proof could not be made. 
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2d. That plaintiffs have, by their neglect, discharged the 
endorser from all liability. 

The presiding Judge, after argument, granted a nonsuit, 
and counsel for plaintiffs excepted, and assigns as error said 
decision. 


L. D. Latuerstepr, for plaintiffs in error. 
H. H. Cummine; and Jno. B, Cummine, contra. 


By the Court.—Steruens J. delivering the opinion. 


This was an action for deceit, in the sale of a note to the 
plaintiffs by thedefendant. The evidence was that the de- 
fendant traded the note to the plaintiffs, representing it to be 
perfectly good, just after he had been informed that it was 
worthless; that the plaintiffs, when they discovered the 
worthlessness of the note, within a few days, tendered it 
back to the defendant, and demanded a return of the money 
they had paid for it; and that the defendant refused to re- 
scind the contract, not denying the worthlessness of the note 
when asserted to him by plaintiffs’ agent, who tendered back 
the note to him, but simply saying that he did not make 
child’s bargains. The Judge nonsuited the plaintiffs, upon 
the ground that they had not used the legal steps to collect 
the note. This ground rests, we think, upon an erroneous 
conception of the plaintiffs’ rights and remedy. If the facts 
stated in evidence were ¢rue, the plaintiffs had a right to re- 
scind the contract, without the consent of the defendant, on 
account of his fraud, and tendering the nete back to him was 
the proper step to rescind it. After that, the contract was 
rescinded, and the money they had paid for the note be- 
longed to the plaintiffs, and the ndte belonged to the defend- 
ant ; and the plaintiffs were not bound to take legal steps to 
collect it, nor to do any thing atall with it. The defendant 
had no right to require them to look after or take care of his 
property, after he had it tendered tohim. His refusal to accept 
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it did not affect their rights in the least, for they had a right 
to rescind without his consent. The Judge may have acted 
upon the idea that the legal steps for collecting the note were 
the only test of the goodness of the note at the time when it 
was traded, and that the plaintiffs having failed on that point, 
had failed to show, in the only possible mode of showing, the 
main fact on which their whole case rested—-the fact 
that the note was not good when traded. Counsel de- 
clined to take this ground in the argument, but it may be as 
well to show that it is not maintainable. This ground as- 
sumes that a representation that a note is good, is equiva- 
lent to a warranty that it can be collected by the use of legal 
means. Theassumption is nottrue. The debtor might be 
in possession of a large estate, be in full credit and free from 
all other debts at the time when the representation is made, 
and the representation therefore be perfectly true, and yet he 
might squander every thing at the gaming table or other- 
wise, before judgment could be obtained, or even before the 
maturity of the note. And so, while the representation might’ 
be perfectly true, it might turn out that the use of all legal 
means would prove inadequate to the collection of the note. 
So the reverse of this might happen. The representation 
might be false when made, and yet from unforeseen good 
luck, the debtor might subsequently acquire means and ac- 
tually pay the note. The use of legal means to collect the 
note, therefore, so far from being the only test of the truth of 
the representation at the time when it was made, is no cer- 
tain test at all. And this isso onone of the principles which 
led the Judge to rule out the plaintiffs’ evidence of a judg- 
ment of insolvency, to show the fact of an insolvency at some 
time before the judgment. His Honor correctly held, that 
the judgment showed only ‘an insolvency, when the pro- 
ceedings to obtain it were instituted, and nota previous in- 
solvency at the time of the trade. So the use of the legal 
means to collect the note, and their failure toaccomplish the 
collection, would have shown that the note was not good at 
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the end of the legal process, but would not have shown but 
what the debtor might have had ample means and credit, 
and so the note have been good, according. to the uni- 
versal understanding of the term, at the time when it was 
represented to be good. The value of paper can not be sub- 
jected to any such perfect test. Commercial paper is a mark- 
etable commodity, and its value is to be fixed, like that of 
other marketable commodities, by facts and circumstances, 
and also by the judgments of witnesses. The market value 
of a thing, is what it will bring in the market, and this can 
be proven only by the judgments of witnesses. It was con- 
tended in the argument, that the defendant’s representation 
that the note was good, could not be legally fraudulent, though 
false in fact, because it was a representation concerning the 
solvency of the debtor—a subject, it was said, equally open 
to the knowledge of both parties. Where the subject of the 
representation is open to zuspection, it is equally open to the 
knowledge of both parties, and in that case, each party must 
rely on his own inspection, and not on representations of the 
other. But solvency is not an object of inspection, and a 
knowlege of it is to be acquired not by inspection, but in 
large measure, by human testimony. The plaintiffs could 
have ascertained the solvency of the debtor, not by inspect- 
ing him norby inspecting his possessions, but by inquiry, and 
the answers of persons who knew his affairs or knew his com- 
mercial standing in the market. And they never could have 
ascertained it, if all the persons to whom they might have ap- 
plied, had done as the defendant did, if the evidence be true 
—that is, if they had all represented the note to be good when 
they knew it to be bad. The defendant spoke on the point 
which could be settled only by human testimony, and the 
plaintiffs surely had as much right fo expect and require truth 
from the man who was receiving their money for it, as from 
the disinterested multitude in the streets. The plaintiffs, by 
their evidence, showed the trade, showed the represen- 
tation, showed it to have been false, and that its false- 
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hood was known to the defendant when he made it. This 
was not a case for a nonsuit, but a case for recovery, 
unless the defendant had broken down. the force of this 


evidence. 
Judgment reversed. 





Tuomas Wynne and Wire, plaintiffs in error, vs. James H, 
ALrorD, executor, defendant in error. 


When enough appears upon the face of a bill, to suggestto the Court that the 
complainant is entitled to relief, provided the proper allegations were 
made, leave will be granted for that purpose. 


In Equity, from Richmond county. Decision on demur- 
rer, by Judge Hott, July, 1859. 


This was a bill filed by Thomas Wynne and Cecelia, his 
wife, by her next friend, against James H. Alford, executor of 
Guilford Alford, deceased. 

The bill alleges, that Thomas Wynne, one of the complain- 
ants, being indebted to the said Guilford Alford, in his life- 
time, the sum of $1,500 00, executed io him a mortgage 
on three negroes, to-wit: Amanda, Alfred and Rachel, to se- 
cure the payment of said debt—the slaves being worth 
$2,500 00. That the debt not being paid at maturity, the 
said Guilford foreclosed said mortgage, and levied his mort- 
gage fi. fa. upon said slaves. That the said Guilford prom- 
ised the said Cecelia, that upon the sale of said negroes, he 
would become the purchaser, and upon realizing upon a re- 
sale of Alfred and Rachel, a sumsufficient to pay off and sat- 
isfy his debt, he would makea trust settlement of Amanda 
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and her issue, on said Cecelia, to her sole and separate use 
for life, remainder to her children. 

The bill further alleges, that the said slaves were sold for 
$2,125 00, they being worth $2,500 00, and that Alfred and 
Rachel were worth, and should have been sold for, an amount 
sufficient to satisfy the said indebtedness and interest. That 
Amanda was sent by said Guilford, after said sale, back to 
said Cecelia, where she has remained ever since, and has had 
two children. That the said Guilford, in his lifetime, and 
the said defendant, his executor, since his death, refused and 
neglected to make said settlement upon complainant and her 
children, and the defendant has instituted his action of tro- 
ver, for the recovery of the slave Amanda and one of her 
children. The bill prays that the action at law be enjoin- 
ed, &c. 

To this bill defendant demurred, and for cause of demur- 
rer, assigned— 

Ist. That there was no equity in the bill, and that under 
its allegations, complainants were not entitled to relief. 

2d. For want of consideration for the alleged promise and 
agreement. 

3d. That said agreement, as set up in the bill, is void un- 
der the statute of frauds. 

The Court sustained the demurrer, and dismissed com- 
plainants’ bill. To which decision counsel for complainants 
excepted. 


Wm. Gisson; and J. C. & C. Snzap, for plaintiffs in error. 
Mitters & Jackson, contra. 


By the Court—Lumrxin J. delivering the opinion. 


As the bill in this case stands, it is defective in two par- 


ticulars. 
It fails to charge distinctly that there was a contract be- 


tween the parties tothe effect, that Alford should buy in the 
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three negroes, under his mortgage foreclosure, and after 
crediting the execution with the value of two of them, to- 
wit: Alfred and Rachel, and paymentshould be made to him 
of the balance of his debt by Wynne and wife, he would set- 
tle upon Mrs. Wynne, to her separate use for life, with re- 
mainder to her children, the girl Amanda. And that Wynne, 
the husband, was a party to the contract. 

Weaflirm, therefore, the judgment of the Court below, with 
leave to the complainants to amend the bill, as suggested, 
provided they can do so. 


Judgment affirmed. 


Exrton Hopces, trustee, complainant, plaintiff in errror, vs. 
AsHLey Houipay et al., defendants in error. 


[1.] The parties being at issue on a claim case, agreed to, and did submit to 
the Court, the questions of law arising out of the will and codicil of D. W., 
as to the interest of D. G. W., under the same, and whether such interest be 
subject to executions against said D.G. W. The Court having decided such 
interest to be subject— 

Heid, That the claimant was concluded by such decision only as to the ques- 
tion submitted. 

[2.] When a claim is interposed and returned to the Court for trial, the proper 
disposition of it is by a verdict of the jury, unless withdrawn or dismissed by 
the claimant. 


Claim, in Burke Superior Court. Before Judge Hott, 
April Term, 1859. 


These were claim cases, in which Holiday and others were 
plaintiffs in f. fas, D. G. White, defendant, and Hodges, 























SAVANNAH, JANUARY TERM, 1860. 697 





Hodges, trustee, vs, Holiday et al. 





claimant. There were five executions levied on certain ne- 
eroes as the property of defendant White, and claims respec- 
tively interposed. When the cases were called for trial, it 
was ordered, by agreement of parties, that the questions of 
_ law in the above stated cases, arising out of the will and 
codicil of Daniel White, as to the interest of Daniel G. White, 
and whether such interest be subject to executions against 
the said Daniel G. White, be argued and decided in vacation, 
if not argued and decided at this Term, with leave to either 
party to except to the decision within the time prescribed by 
law. At the caption of this order, the cases were stated as 
“ Ashley Holliday et al. vs. Daniel G. White.” 

Under said rule, after argument, in vacation, at November 
Term, 1858, the presiding Judge made and delivered the fol- 
lowing decision: “That the testator has by said will and 
codicil created a mere naked trust, a deposit of the legal title 
in Henry White, for the use of Daniel G. White, and the 
law transferring the possession to the use, leaves the property 
precisely as it was by the will. It is a trust executed, and 
judgment must be for the plaintiff.” 

At May Term, 1859, the cases were again called in their 
order for trial; whereupon, claimant in each of said cases, 
moved that an issue be made up and submitted to the jury. 
Plaintiff in 2. fa. objected, and moved that said claim, in 
each and all of said cases, under the decision aforesaid, be 
dismissed. 

The Court refused to allow any further proceedings and 
dismissed said claims, the order of dismissal, describing said 
cases by the style of “Samuel A. Verdery, and others.” 
To which rulings, orders and judgments, counsel for claim- 
ant excepted. 

The following is a copy of the codicil to the will of Dan- 
iel White, above referred to; viz: 

“¥, Daniel White, of said county, being of sound mind 
and memory, and desirous of makinga change of the man- 
ner in which the property given to my son Daniel G. White 
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is to vest, do declare, make and ordain this as a codicil to 
my will heretofore made by me. From the incompetency of 
my son Daniel G. White, I direct, give, devise and bequeath, 
all the property given to him in my will, to my son Henry 
White, as trustee for said Daniel G. White.” 

It was likewise in proof that Hodges had been substituted 
trustee in lieu of Henry White. 


McKenzie; and Saewmaké, for plaintiff in error. 
Mitters & Jackson; and Jones & Sturats, contra. 


By the Court—lLyon J. delivering the opinion. 


[1.] This agreement between the parties to submit the 
“ questions of law arising out of the will and codicil of Dan- 
iel White, as to the interest of Daniel G. White, under said 
will and codicil, and whether such interest be subject to exe- 
cutions against the said Daniel G. White,” was not one to 
submit all the questions of law and fact that might be in- 
volved in the issue formed, or to be formed, in these claim 
cases; at least, such is not the letter of the agreement, and 
by that the Court must be governed, although we have no 
doubt, but that such was the intention of the parties. Wheth- 
er the executions were valid, subsisting and unpaid liens; 
whether the title to the property claimed is derived under 
the will, and others that might be mentioned, were all open 
questions that might have been involved in the trial, and 
which had not been submitted, upon which the Court had 
not passed, and upon which the claimant was entitled to be 
heard, notwithstanding, that under the will such title vested 
in the defendant inf. fa., as made the property subject to 
the executions levied. We think, therefore, that the Court 
below erred in dismissing the claim cases. 

[2.] The claims should have been submitted to the jury, 
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and if, on the trial, the claimant could show no other title to 
the property than such as was created in Daniel G. White by 
the will and codicil of Daniel White, or no other reason to 
defeat the liens of the execution than the question grow- 
ing out of a construction of that will, in respect to this prop- 
erty, already decided by the Court, then the property is sub- 
ject, and so the Court must direct the jury, and so they must 
find, for this is an adjudicated and settled question by the 
decision of the Court, on the submission of the same to him, 
from which no appeal was taken; and so the claimant is 
concluded by that decision; he cannot go behindit. Still the 
claimant having interposed the claim, has aright to go to 
the jury with them if he insists upon it, and will take the 
risk. This is the mode prescribed by law for the trial and 
disposition of all claims, and as claimant has not waived 
this right, that proceeding must be followed by the Court be- 
low, unless he voluntarily withdraws the claim, which he 
has aright to do, if he chooses, but that is a question for 
him, and notthe Court. If he willfully keeps the claims in 
Court, after he has been judicially informed as to what the 
law is, and he has no other excuse for doing so but that; the 
law has prescribed a penalty in the shape of damages for 
the delay, which this Court considers altogether ample. So 
the case must go back with instructions. 


Judgment reversed. 
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Joun Mivuepes, plaintiff in error, vs. JAmMes Garpner, de- 
fendant in error. 


{1.] Under our statutes, the endorsement of a sealed instrument, although the 
signature of the endorser has no seal ner scro!l attached to it, is itself a con- 
tract under seal, and the statutory bar applicable to it is twenty years. 

[2.] The claims of an endorser against the maker, to refund money which the 
endorser has paid on ajudgment against him as such, though the judgment 
may be dormant, and the endorser may not have got control of it by an order 
of Court as prescribed by the statute, is never barred by the statute of limi- 
tations, so long as the endorser has it in his power to get control of the jude- 
ment and have it revived and paid. This he may do on a judgment obtained 


before the limitation Act of 1856, at any time within twenty years after the 


rendition of the judgment. 


Complaint, in Richmond Superior Court. Tried before 
Judge Hort, at July adjourned Term, 1859. 


This was an action in the form prescribed by statute, 
brought by John Milledge, assignee, against James Gardner, 
as security on the following bond and endorsement, viz: 

“ GeorciA—Ciry or AvuGuUSTA: 

$2,600. Know all men by these presents, That I, John 
F, McKinne, late of the city of New York, am held and 
firmly bound unto James Gardner, Jr., of the city and State 
aforesaid, in the just and full sum of two thousand six hun- 
dred dollars; for the true payment of which, with interest 
from date, I do hereby bind myself, my heirs, executors, ad- 
ministrators, and assigns, unto the said James Gardner, his 
heirs, executors, administrators and assigns, firmly by these 
presents. 

Witness, my hand and seal, this tenth day of June, eigh- 
teen hundred and thirty-seven. 

(Signed,) JOHN F. McKINNE, [Z. S.] 

In presence of Tuomas W. Mitirr, Not. Pub.” 

(Endorsed,) “For value received, I do hereby assign the 
within obligation to John Milledge, June 10th, 1837. 

(Signed,) JAMES GARDNER, Jr.” 
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The defendant pleaded : 

ist. The general issue and payment. 

2d. The statute of limitations. 

3d. Set-off. 

4th. Payment, settlement, accord, and satisfaction. 

5th. An amended plea of set-off in the nature of a debt 
due by plaintiff to defendant as an accommodation endorser 
ona note of nine hundred dollars, dated 5th January, 1842, 
and payable four months after date, at the Bank of Augusta, 
endorsed by James Gardner, Jr., Ann Milledge, John Mil- 
ledge; and upon which three several judgments were ob- 
tained by the President, Directors and Company of the Bank 
of Augusta, against the said maker and each endorser res- 
pectively ; and alleging that John Milledge and Ann Mil- 
ledge, having failed and refused to pay the judgments against 
them, the defendant, who alleges himself to have been an 
accommodation endorser, as such paid off and discharged 
the one against himself, and that an entry to that effect was 
made on the fz, fa. against him, by the plaintiff’s attorney in 
said case; and that thereby a right of action accrued to the 
defendant against the plaintiff, to the extent of the amount 
thus paid; and that by virtue thereof, under the laws of 
Georgia, he became entitled to the use and control of the 
fierifacias against the said John Milledge; and the debt 
thus became an indebtedness in favor of the defendant, in 
the nature of a judgment debt, or of a debt by statutory lia- 
bility, and was so plead as a set-off to the plaintiff’s claim; 
and that the plaintiff, by means thereof, became indebted to 
the defendant in said sum of money as so much money paid, 
laid out and discharged, for the use of plaintiff, &c. Said 
amended plea annexing exemplifications of three several 
judgments against the said John Milledge, James Gardner, 
Jr, and Ann Milledge, in favor of the President, Directors 
and Company of the Bank of Augusta. 

To the said amended plea, with the exemplifications an 
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nexed, plaintiff’s counsel excepted, and moved that it be 
stricken out: 

_ Ist. Because, as contended, there was no privity between 
the plaintiff in those judgments and the defendant in the 
present proceeding, except as to the judgment against him- 
self, which was paid off and satisfied on the second day of 
January, eighteen hundred and fifty, and the judgment, if 
unsatisfied, would be dormant, by the statute of limitations, 
and in no event could be plead as a set-off against the plain- 
tiff, in this cause. 

2d. As to the judgments against John Milledge and Ann 
Milledge, by defendant’s own showing, executions had never 
issued on either of them, and therefore they were both dor- 
mant and barred by the statute of limitations; the judgments, 
as well as judgments and ji. fas., if fi. fas had been issued. 

3d. Because the defendant, even as an accommodation en- 
dorser, is not entitled under the statute, in such cases provi- 
ded, to use such fi. fas. except permitted by order of the 
Court, after having paid the costs; both of which he failed 
to show. 

4th. The plaintiff’s counsel insisted, that as to the exempli- 
fication of the judgment against Ann Milledge, in any event 
that should be stricken out of the amended plea, as irrele- 
vant and tending to complicate and encumber the pleadings, 
it appearing by his own showing, that she was a subsequent 
endorser to the said James Gardner, Jr., upon the note on 
which the judgments were obtained. 

The Court overruled the objections of the plaintiff as to 
said amended plea, both zn whole and in part, and sustained 
the defendant by deciding (though with some apparent re- 
luctance,) that the whole of said amendment should be re- 
ceived, for the then present; to which rulings and decisions 
of the Court, plaintiff's counsel excepted and assigned as 








error. 
And in the further progress of the trial of said issue, the 


plaintiff having read the pleadings, original and amended, 
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and introduced in evidence the bond and, endorsements and 
transfer thereof, before described, closed his case. 

The defendant, by his counsel, moved for a nonsuit, be- 
cause defendant’s liability was alone upon a parol endorse- 
ment of a sealed instrument, and that he was protected by 
the statute of limitations after six years from his underta- 
king—it being a collateral undertaking, and he not being lia- 
ble under the statute of limitations applicable to instru- 
ments under seal. 

Plaintiff's counsel contended that by his endorsement the 
defendant became security on the bond he endorsed, and as 
such was liable, until the same should be paid off and dis- 
charged. 

The Court, after argument, granted the nonsuit, holding 
that the cause of action, arising on said endorsement and as- 
signment of said bond, was barred after six years from the 
date or making thereof. 

To which decision and order counsel for plaintiff excep- 
ted. 


J. C. & C. Sngap; Mitiers & Jackson; and E. A. Nis- 
seET, for plaintiff in error. 


E. Srarnes, contra. 
By the Court.—Sterpuens J. delivering the opinion. 


[1.] The first question is, whether the statutory bar appli- 
cable to this action is twenty years, the period applicable to 
contracts under seal, or six years, the period applicable to 
written contracts not under seal; and this question depends 
upon the further one, whether this endorsement makes a 
sealed contract or not. The presiding Judge held, that it did 
not, but we think it does. The paper is assignable by en- 
dorsement under our Judiciary Act of 1799. Our Act of 
1826, Cobb’s Dig. page 494, gives the endorser of assignable 
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paper, the privilege of defining his liability in his endorse- 
ment, but fixes a statutory liability in the absence of an ex- 
pressed one. The endorsement in this case, is the simplest 
possible. It does not express nor hint any liability at all. It 
is a simple transfer of the paper, signed by Mr. Gardner, the 
defendant. It is then a clear case where the statute fixes the 
liability. The statute enacts that “whenever any person 
whatever endorses a promissory note or other instrument, he 
shall be held, taken, and considered as security to the same, 
and be in all respects bound as security, until said promis- 
sory note or other instrument is paid off and discharged.” 
Remarking that the liability to which this statute relates, 
is the liability of an endorser to the holder, and not per- 
haps the liability of endorsers among themselves, I think 
it is exactly that of a security. An exdorsement which 
does not define the liability to be created by it, is, under 
this statute, so far as the holder is concerned, simply a mode 
of signing the paperas security. Now this endorsement has 
no seal nor scroll attached to it, but the instrument to which 
it serves as a signature as security, is a sealed instrument. 
The intention expressed in the body of it, that it shall bea 
sealed instrument, makes it one under our Act of 1838, with- 
out any.seal or any scroll attached to any one of the signa- 
tures to it. Whoever signed it, whether as principal or as 
security or as endorser, and whether with or without a seal 
or scroll attached to his signature, signed a paper which by 
its own terms was a sealed instrument under the statute. 
The endorsement expressing no contract in itself, accedes to 
the contract which zs expressed in the paper, and that is a 
specialty contract. It does this, if it does anything, The 
endorsement then created a specialty contract, and the statu- 
tory bar applicable to it is twenty years instead of six years. 
[2.] Was the set-off as pleaded a good one originally, and 
if so, what isthe statutory bar applicable to that? The case 
stated by the plea, is that Mr. Gardner, the defendant, had 
paid off a judgment obtained against him as endorser on a 
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note whereon judgments had likewise been obtained against 
Mr. Milledge, as maker, and Mrs. Ann Milledge, as a subse- 
quent endorser, and the plea set out all these judgments as a 
description to identify the contract on which Mr. Gardner 
had paid money for the use of Mr. Milledge. We cannot 
see any reason to doubt that the plea states a clear matter of 
set-off. Nor do we think it is barred by the statute of limi- 
tations. We think it is a debt due by judgment under our 
statute giving endorsers and securities the control of execu- 
tions which they may pay off, for reimbursement, out of the 
principal. It was insisted that the judgment was dormant. 
So it was, but it was not dead. It only slept, and could have 
been waked, and new vigor infused intoit. The money ex- 
pressed in it, was still a debt due on judgment, and the sta- 
tutory bar applicable to the dedé was twenty years. It was 
insisted again that the plea did not show that Mr. Gardner 
had control of the judgment, because it did not allege that he 
had paid the cost due on it, and obtained an order of Court 
giving him control in the manner prescribed by statute. It 
is immaterial to this purpose, whether Mr. Gardner had con- 
trolof the judgment or not. He surely had a right, at the 
very time when Mr, Milledge brought this suit against him, 
to pay off the costs and get an order giving him control of 
the judgment, and then to revive the judgment and make 
Mr. Milledge refund to him every dollar due on it. That is 
to say, he pleaded a cross debt which he had the means of 
forcing Mr. Milledge to pay, and which therefore was not, 
and could not be Jarred. 


Judgment reversed. 


VOL. XxXIX—45. 
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Jesse T. Munuines, plaintiff in error, vs. Jonny W. Boru- 
WELL, defendant in error. 


The fact that a plaintiff in f. fa. points out property to the Sheriff and orders 
him to levy on it all, is an indemnity to the Sheriff for making the levy as 
ordered, and if he makes no objection to the sufficiency of the indemnity, he 
must pursue the instructions, or else assume the burthen of showing that 
they were unreasonable, or at least that the course which he pursued in lieu 
of them, has not resulted in damage to the plaintiff. 


Rule Nisi, in Jefferson Superior Court. Tried before 
Judge Hort, at the April Term, 1859. 


This was a rule against Mullings, as deputy Sheriff, calling 
on him to show cause why he should not pay over to the 
plaintiff in f. fa. the amount due on a_i. fa. placed in the 
Sheriff’s hands. The facts as certified by the bill of excep- 
tions, were these: The principal of the 7. fa. was $589 89, 
with interest on part of it from 1st January, 1857, and on the 
remainder from 1st January, 1858, with costs. The plain- 
tiff ordered the Sheriff to levy on all the property of the de- 
fendant, and pointed it out, consisting of eight negroes, four 
horses, one buggy, fifty-five head of stock hogs, and eigh- 
teen head ef stock cattle, telling the Sheriff at the time, that 
there was a mortgage which covered all of the property. The 
Sheriff advertised the whole property for sale, but sold only 
one negro man, who, under the notice which was given of 
the mortgage at the sale, brought not quite fifty dollars. The 
levy which the Sheriff entered on the fi, fa. covered only the 
negro sold, who, if unencumbered, would have sold for more 
than enough to pay off the f. fa. It also appeared that old- 
er fi.fas against the same defendant to the amount of eight 
or nine hundred dollars, had been put into the hands of the 
Sheriff to claim money raised by the sale. The amount of 
the mortgage does not appear. On these facts the Judge 
made the rule absolute, and the Sheriff excepted. 
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Warieut & Derry; and Tuos. H. Pornitt, represented by 
DanreL & AnpErsoN, for plaintiff in error. 


SHEWMAKE, contra. 


By the Court.—Steruens J. delivering the opinion. 


We think the Judge was right in making this rule abso- 
lute against the Sheriff. He was ordered to seize and sell 
all of the property, and the mortgage which covered it all, was 
mentioned to him as a reason for a levy which would have 
otherwise appeared to be excessive. An additional reason 
to justify it, was the fact brought forward by the Sheriff as 
an excuse, that there were older /i. fas to claim the money. 
The Sheriff decided for himself, that the levy ordered would 
be an excessive one, and refused to make it. He seems to 
think, from one execuse which he makes, that the plaintiff 
had no right to sell more property than what was of suffi- 
cient value to be worth the amount of his own fi. fu. This 
was a great mistake. The plaintifi’s right was to sell prop- 
erty enough to satisfy prior liens, and pay his f.fa. Another 
cause shown by the Sheriff was, that it did not appear that 
there was property enough, if it had all been sold, to pay off all 
prior liens, and the plaintiff’s 7. fa., and so did not appear to 
the Court that the plaintiff could have got his money, even 
if his instructions had been followed. It will be time 
enough for us to decide the question when it is made, whether 
the Sheriff may excuse himself for a breach of proper in- - 
structions, by showing that the breach did no injury, but the 
question made here is, whether the burthen of proof is on 
the plaintiff in fi. fa., to show that the violation of his prop- 
er instructions has injured him. We think not. Before the 
Sheriff could avail himself of this excuse, it was at least in- 
cumbent on him to show affirmatively, that the property 
pointed out was nof sufficient to pay the plaintiff, after first 
paying the prior liens. This does not appear. The amount 











708 SUPREME COURT OF GEORGIA. 


Lallerstedt vs. Griffin. 








of the mortgage lien no where appears, but the older fi. fas, 
amounting to eight or nine hundred dollars, were surely not 
enough to have prevented the plaintiff from making the 
whole of his money out of eight negroes, four horses, one 
buggy, fifty-five head of hogs and eighteen cows. The fact 
that the plaintiff pointed out the property, was an indemnity 
to the Sheriff for levying on it all, and the Sheriff having 
made no objection at the time to the sufficiency of the in- 
demnity, can excuse himself for departing from the instruc- 
tions, only by showing that the instructions were unreason- 
able, and his own action reasonable and proper under the 
circumstances, or at least that the plaintiff had received no 
damage from the course he actually pursued in lieu of that 
which he was ordered to pursue. He showed neither the 
one nor the other. 


Judgment affirmed. 





L. D, Latuerstept, plaintiff in error, vs. W. A. Grirriy, 
defendant in error. 


When a draft is drawn upon one, who is styled, Treasurer, &c., of an unincor- 
porated Mining Company, and the drawee accepts individually, it may be 
treated by the holder as his personal contract. 


Assumpsit, in Columbia Superior Court. Nonsuit by 
Judge Hort, at September Term, 1859. 


This was an action of assumpsit, brought by Lallerstedt, 
endorsee, against Griffin, on a draft, of which the following 


is a copy, to-wit: 
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“ AuausTA, Ga., 29th Oct., 1858. 
To W. A. Griffin, Treasurer of the Griffin Mining Co. : 
Ninety days after date, pay to the order of John M. Galt, 
President, five hundred and thirty-seven dollars and five 
cents, for value received. 








(Signed,) JOHN MILLEDGE, 
Sec’y G. M. Co.” 
(Endorsed, ) “JOHN M. GALT, President.” 


And which draft was accepted by the defendant, by wri- 
ting across the face of the paper, “ accepted, W. .2. Griffin.” 


At the trial, plaintiff offered in evidence the draft. De- 
fendant objected to its introduction, on the ground, that the 
acceptance created no liability upon him individually, but 
was an undertaking of the Griffin Mining Company. 

The Court sustained the objection, and excluded the pa- 
per, and ordered a nonsuit. To which ruling and decision, 
counsel for plaintiff excepted. 


Gipson; and Latierstepr, for plaintiff in error. 
Mitiers & Jackson, contra. 


By the Court.—Lumpxin J. delivering the opinion. 


Was the Court right in uonsuiting the plaintiff ? 

If the acceptance by Griffin might be treated as an indi- 
vidual undertaking, then the ruling was wrong. And that 
it might be so considered, we think is abundantly sustained 
by the books. Story on Agency 159; 6 Bac. Abr. 802,807; 
2 Str. Rep. 955; Cas. Tenet, Hard.1; 1 Bailey on Bills, 
5th edition, ch. 2, sec. 7,note 48; Paley on Agency by Lloyd, 
ch. 6, sec. 1, pages 378, 379. 

{tis true, that Judge Story, in commenting upon the case 
of Thomas vs. Bishop, 2 Str. Rep. 955, and which is the 
starting point for the doctrine, says, that it seemed to press 
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the rule to the utmost limit of the law, if indeed upon prin- 
ciple, it is sustainable at all. He did not deny however, 
that upon authority, it was within the limit of the law. 

On the contrary, we apprehend, the general rule to be, 
that where an agent, professedly dealing in the name of his 
principal, yet signs the contract individually, it is at the elec- 
tion of the other party to treat it as his own personal contract. 
And this is a just inference from the form of the contract 
itself, as to ;what was the intention of the person sought to 
be made liable. 


Isaac Levy, Sheriff, plaintiff in error, vs. Curtis H. Suocx- 
Ley, defendant in error. 


[1.] To constitute a levy, there must be a seizure of the property by the officer, 
and a taking of it into his control. 

[2.] A Sheriff is liable for the money due on a fi. fa. in his hands, if he refuses 
or fails to levy it on property which is pointed out to him by the plaintiff in 
ji. fa., without making any objection to making the levy for want of indemni- 
ty. The fact that the plaintiff points out the property, is indemnity to the 
extent of his ability to respond, and if that is not sufficient, the officer is 
bound to make the objection at once, so that it may be met and removed. 


Certiorari, from Richmond county. Decision by Judge 
Hott, at October Term, 1859. 


This case arose in the City Court of Augusta, upon a rule 
sued out at the instance of Curtis H. Shockley, against Isaac 
Levy, the Sheriff of said city, to show cause why he should 
not pay over the amount due on an execution, placed in his 
hands, in favor of said Shockley against one James M. Simp- 
son. The return of the Sheriff was traversed by the plain 
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tiff in fi. fa., and issue joined upon the same. The case 
coming up for trial, the Judge of the City Court withdrew it 
from the jury and dismissed the rule. To correct this decis- 
ion, plaintiff in execution removed the case by certiorari to 
the Superior Court. 

Upon the argument of said certiorari, the parties being 
represented by their counsel, from the return it appeared, 
“that the Sheriff had in his hands the f. fa. before described, 
and was directed by the plaintiff to levy on two horses of 
defendant, pointed out by plaintiff; that he endorsed the levy 
on the writ, and advertised the horses for sale, but did not 
sell them; his excuse for not selling, being that on the day 
of sale when calling for the horses at the livery stables of 
W. E. Archer, one horse was not there, and the other, Archer 
refused to deliver, until payment of stable expenses, which 
plaintiff would not make; that when the levy was made the 
horses were at Archer’s, subject to livery expenses, then due 
and claimed. That the horses were left at the same stable, 
by the Sheriff, to be kept on his account, and written notice 
given to Archer to that effect. That one of the plaintiff's 
counsel, when informed by the Sheriff of what he had done, 
expressed himself satisfied, and another said he “had done 
right, and approved of the notice given to Archer.” 

The showing of the Sheriff against the rule absolute in the 
City Court, among other things, shows, “ That immediately 
on the plaintiff having pointed out the horses, he left the 
stables.” 

“That he advertised said levies by the positive directions 
of plaintiff, and did not know that the horse was out of the 
way till the day of sale.” And by the first response of the 
Sheriff it is shown “ That W. E. Archer stood ready to pay 
a price for the horse that was on hand, on the day that the 
sale should have taken place, that would have paid said fi. fa., 
but the plaintiff refused to pay the livery on him, and he 
could not get possession, in order to make the sale.” 

The counsel for plaintiff contended before the Superior 
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Court aforesaid, that the City Court had erred in withdraw- 
ing the case from the jury, and also, in refusing to make the 
rule absolute against the Sheriff; and that for these reasons 
the certiorari should be sustained, and the decision and 
ruling of the City Court reversed. 

Counsel for the Sheriff insisted that there was no error 
committed by the City Court in withdrawing said issue from 
the jury and discharging the rule; because, as they insisted, 
from the showing of the Sheriff, it was on account of the 
refusal of the plaintiff to pay the livery due on them, that 
he could not get the possession of the horses; and that upon 
a proper consideration of the responses of the Sheriff, he 
never had the possession of the horses, and that the said 
responses should be taken and considered as an amended 
return of the Sheriff, as to the levy endorsed upon it and in 
explanation of the same, and that the certiorari should be 
discharged. 

His Honor, the Judge of said Superior Court, sustained 
the certiorari on the first ground: “the refusal to make the 
rule absolute,” and ordered that the case be returned to the 
City Court of Augusta, with instructions to make the ru/e 
nist, Which had been moved by the party, the plaintiff, 
against the Sheriff, absolute.” 

To which decision and ruling of his Honor, the Judge of 
the Superior Court, the defendant, the Sheriff, by his counsel, 
then in Court, excepted for error, insisting that the certiorari 
should have been overruled. 


J. C. & C. Syeap, for plaintiff in error. 
Miiiers & Jackson, contra. 


By the Court.—Steruens J. delivering the opinion. 


We do not think the Sheriff was liable in this case on ac- 
count of negligence in allowing the property on which he 
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had levied, to be put out of the way; for we do not think 
that there was-any levy at all. According to the facts, the 
horses never were seized by him and in his control. But 
we do think he was liable for failing to make a levy. The 
fact that the plaintiff in 7. fa., pointed out the property for a 
levy, was indemnity to the Sheriff; for the plaintiff was 
bound to protect the officer in doing the specific thing which 
he had ordered him to do. If that indemnity was not su/- 
ficient, the Sheriff could have objected to it on that ground, 
and have refused to act until it had been made sufficient. 
He can not be heard now with the suggestion of an objec- 
tion which, if made at the proper time, might have been 
promptly met and removed. We think the rule was rightly © 
made absolute. 


Judgment affirmed. 





Wittram K. Kitcuen, plaintiff in error, vs. SterHen B. 
Rossins, defendant in error. 


[1.] Admissions of an innkeeper that his guest has lost goods in his house, 
when proven by a witness who heard the admissions, are sufficient proof of 
the fact of loss, to authorize the introduction of evidence to show the amount 
of the loss, although the innkeeper when put on the stand as a witness by 
the other party, may state that the admissions by him were founded solely 
on statements to him by the plaintiff. 

[2.] When one party puts the other as a witness onthe stand under our statute, 
he is entitled to have his belief as well as his knowledge. 

|3.] A guest having shown the loss of his goods at an inn by other evidence, is 
himself a competent witness to show the amount of the loss, 


Certiorari, in Richmond Superior Court. Decision by 
Judge Horr, at October Term, 1859. 
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This cause arose in the City Court of Augusta, being an 
action on the case brought by William K. Kitchen, against 
Stephen B. Robbins, to recover the value of a gold watch 
and eighty-five dollars in money, alleged to have been stolen 
from plaintiff, on the night of 27th day of December, 1858, 
from the room occupied by him in the inn or hotel, kept by 
defendant in the city of Augusta, and while plaintiff was 
asleep in the room. 

After proving that the defendant kept a common inn in 
the city of Augusta, on or about the 27th day of December, 
1858, and that on or about that day, plaintiff and his family 
were guests at said inn, plaintiff proved by Curtis H. Shock- 
ley, who was examined by commission, that during the 
month of December, 1858, the defendant, Stephen B. Rob- 
bins, informed him, that the plaintiff had lost some money 
and (as witness thought) a gold watch also. 

Plaintiff, by his attorneys, then offered as evidence, his 
own testimony, taken by commission, for the purpose of 
proving his actual loss; the amount of money and the value 
of the watch; upon the ground that from the necessity of 
the case, no other evidence could be procured to show a loss 
which occurred while the plaintiff was asleep; and upon 
the ground of public policy, springing out of the necessity 
of the case and the nature of the subject. The Court ruled 
out the testimony of the plaintiff, who excepted at the time 
to the decision. 

The plaintiff then placed the defendant, Stephen B. Rob- 
bins, on the stand; by whom he proved that on the night of 
the 27th day of December, 1858, the plaintiff, his wife and 
daughter were guests at his inn, and that he had been paid 
in full for their board. 

Plaintiff’s counsel then asked of the defendant whether or 
not he believed that the plaintiff was robbed of said watch 
and money on said night, and requested him to give the rea- 
sons of his belief. The defendant replied that he had no 
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belief except what was founded upon the statements of the 
plaintiff to him. 

The Court refused to allow the defendant to give his be- 
lief, though insisted upon by plaintiff's counsel; to which 
refusal the plaintiff excepted. 

Plaintiff again offered in evidence his own testimony, up- 
on the grounds aforesaid, which the Court refused to allow 
as evidence, and plaintiff again excepted. The case was 
then submitted to the jury, who found for the defendant. 

Upon this statement of facts, a writ of certiorari was gran- 
ted; and after argument on both sides in the Superior Court 
for said county, the Judge of that Court ordered a new trial, 
upon the grounds that “the loss having been proven by the 
admissions of the defendant,” the “testimony of the plain- 
tiff was admissible to prove the amount and value of the 
property lost.” 

And, secondly, that the plaintiff, when the defendant wa 
put upon the stand, “‘ was entitled, on the direct examina- 
tion, to have his belief, and the reasons of his belief.” 

To which decision defendant, by his counsel excepted, 
and tenders this bill of exceptions, and says that the Court 
erred : 

Ist. In holding that the admissions of the defendant, 
founded upon the statements of the plaintiff, was sufficient 
evidence of the fact of loss, to admit any evidence of the 
value of the loss. 

2d. In holding that the rule of iaw which admits a party, 
in an action against a common carrier, to testify in his own 
behalf as to the contents of his trunk which had been lost, 
is also applicable to innkeepers, in cases of this kind. 

3d. In deciding that the defendant when placed upon the 
stand by the plaintiff as his witness, might be compelled, on 
the direct examination, to give his belief, and the reasons of 
his belief, as to any fact not within his own knowledge. 
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Joun H. Hutz; and Epwarp J. Warker, for plaintiff in 
error. 


Mitrers & Jackson, conira. 
By the Court.—Sreruens J. delivering the opinion. 


[1.] The first error assigned is on the ruling that the ad. 
missions of the defendant founded on statements to him by 
the plaintiff, were sufficient proof of the fact of loss, to au- 
thorize the introduction of evidence concerning the amount 
of the loss. I remark in the first place, the admissions did 
not appear to have been founded on statements of the plain- 
tiff, so far as was disclosed by Mr. Shockley, who was the 
witness that testified to the admissions. He stated the ad- 
missions to have been made without any qualification or 
suspicion expressed as to their truth, and without any men- 
tion of the source from which the defendant’s knowledge of 
the facts had been derived. We think the testimony of this 
witness was sufficient proof of the fact of loss, to authorize 
the introduction of evidence to show its amount, and it was 
not for the Judge to pronounce that the testimony of this 
witness was to be weakened or destroyed by the subsequent 
statement of the defendant, that all his knowledge had been 
derived from the plaintiff. The jury was the tribunal to 
compare the witnesses, and weigh the evidence. But why 
should not the admissions be good evidence even if founded 
on the statements of the other party? Are no admissions 
good against a party, unless founded on his personal know!l- 
edge? The admissions would not be made except on evi- 
dence which satisfies the party who is making them against 
his own interest, that they are ¢rue, and that is evidence to 
the jury that they are true. Admissions do not come in, on 
the ground that the party making them, is speaking from his 
personal knowledge, but upon the ground that a party will 
will not make admissions against himself unless they are 
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true. The fact that he makes them against his interest, can 
be reasonably explained only on the supposition that he is 
constrained to do so by the force of the evidence. The 
source from which a knowledge of the facts is derived, is a 
circumstance for the jury to consider, in estimating the value 
of the evidence, but that is all. 

[2.] And on the same principle as well as on another, we 
think the.plaintiff had a right to the belief of the defendant 
when the latter was on the stand as a witness, under our 
statute. He wasa party as well as a witness, and on the 
principle just stated, the plaintiff would have been permitted 
to prove, that the defendant had said, he dJelieved the plain- 
tiff had lost the watch and money. He would have been 
permitted to prove that the plaintiff had said so, in the pres- 
ence of the defendant, and that the latter did not deny it. 
This evidence would show no personal knowledge of the 
fact stated, on the part of the silent party, but it raises a pre- 
sumption that he Jelieved it. The belief of a man against 
his own interest is a fact for the jury to consider as evidence, 
and if this belief may be proven by admissions before wit- 
nesses or inferred from silence, surely it may be proven by 
the oath of a witness who knows, as the party does know, 
what his belief is. Courts of Equity will require parties to 
answer not only according to their knowledge, but also ac- 
cording to their belief, and our Act which permits one party 
to put the other on the stand as a witness, is stated in its 
very caption to be a mode of obtaining a discovery at com- 
mon law, in Jiew of going into equity. And this is the ad- 
ditional principle on which the belief of the defendant was 
admissible evidence. 

[3.] After the loss had been proven, was the plaintiff a 
competent witness to prove the amountof it? It was urged 
in the argument, that the rule of evidence against a com- 
mon carrier, should not apply against an innkeeper, because 
it was said the common carrier has a more exclusive custody 
of the goods than an innkeeper has. This reason goes to 
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question the propriety of subjecting the innkeeper to the 
same liability for loss, but not in the least does it suggest a 
discrimination in the mode of arriving at the loss, the liabili- 
ty being admitted. A guest at an inn may have more con- 
trol over his trunk, than a passenger on a car has over his, 
but heis no more likely to exhibit the contents of it to other 
people, and there is no more probability of his having wit- 
nesses, therefore, to the question of contents or amount of 
loss. The rule stands on necessity in the one case, and we 
think the same necessity exists in the other case, and that 
the Judge properly held the rule to be the same in both cases, 


Judgment affirmed. 


Lucinpa Jouns, plaintiff in error, vs. Georce Jouns, Sen’r, 
defendant in error. 


[1.] The communications of one person to another are incompetent testimony, 
being hearsay only. 

[2.] Confessions of parties against themselves are admissible in a libel for a 
divorce, when there is no suspicion of collusion. 


[3.] In asuit for divorce, the fact that the plaintiff had a friendly interview with 
his wife, and requested her to return home and live with him, does not 
amount in law to acondonation of the libel. 


[4.] To a libel for divorce, on the ground of cruelty inthe wife, she may res 
criminate the adultery of the plaintiff, her husband. 


Libel for divorce. Tried before Judge Cocuran, at the 
October Term, 1859, of Charlton Superior Court. 


This was a libel for divorce, by George Johns, Sen’r, 
against Lucinda Johns, his wife, on the ground that said Lu- 
cinda had attempted to poison libellant. There was an 
amendment to the libel, charging respondent with adultery. 
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Upon the trial, libellant offered in evidence the following 
testimony: 

George Johns, Junior, son of libellant, testified: That he 
saw a man by the name of Wheeler kiss respondent, in the 
house of libellant; and that respondent had put the strych- 
nine in coffee and biscuit to poison libellant, and that he sat 
at his father’s feet to prevent it; that the strychnine had been 
put in a box of his, and respondent got it by obtaining the 
key to said box from him; the strychnine was found hid in 
a crawfish hole, about 250 yards from the house; that he 
was induced to go there to hunt it, by Mrs. Wheeler having 
told him about it. 

The statements of Mrs. Wheeler were objected to by res- 
pondent, but they were adinitted by the Court as inducement 
to witness’s conduct, he testifying that they found it there, 
and that it was taken from respondent’s bosom. 

Cross-Examined.—The kissing took place in the hall, the 
parties standing up, touching each other with their lips; li- 
bellant was in the piazzaat thetime. Dyass, from whom he 
purchased it, told him it was strychnine, and that he put it 
for varmints, and it had killed four; that he did not know 
that it had killed them, but he found them dead, and sup- 
posed the strychnine had killed them ; that he did not see the 
respondent take the strychnine out of his box, nor did he see 
it taken from the crawfish hole, nor from respondent’s bo- 
som; that he did not see any strychnine put in the coffee or 
biscuit. He asked respondent what possessed her to do it; 
she said she did not know, unless it was the devil; and that 
he threw out the coffee, and she picked up the biscuit and 
carried it off; Mrs. Wheeler told him that poison had been 
put in the coffee and biscuit. Respondent objected to Mrs, 
Wheeler’s sayings; the Court refused to rule these sayings 
out, as they had been drawn out on cross-examination by 
respondent’s counsel, and respondent excepted. Libellant 
here closed. 
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Respondent introduced the following testimony : 

Allen Dixon testified: That he saw libellant in bed with 
a Mrs, Ruis, at 8 o’clock at night and early next morning, in 
the manner of husband and wife, since the commencement 
of this suit. 

It was also proved by another witness, that libellant had 
been in bed with Mrs, Ruis, at her house at night, and on 
two other occasions with a Mrs, Baker, all since the com- 
mencement of this suit. 

Jas. M. Alberton testified: That libellant told him that he 
had turned respondent out of his house for loose conduct and 
trying to poison him. On cross-examination, testified, that 
respondent was a loose woman. 

Zeyheriah Roberts testified: That respondent resided at 
his house in Jacksonville, Florida, as a boarder, upwards of 
nine months; that her conduct was chaste and virtuous, so 
far as he knew; that while at his house libellant visited her, 
treated her kindly, and told witness he wanted her to go 
home with him; this occurred after the institution of this 
suit. 

The case being closed, respondent’s counsel requested the 
Court to charge the jury— 

Ist. That what was said by Mrs, Wheeler, about the strych- 
nine and poisoning, was not evidence. 

2d. That the confessions of the parties were not evidence. 

3d. That if libellant was reconciled to respondent, when 
he visited her in Jacksonville, it was condonation, and they 
must find for respondent. 

4th. That if the jury believe from the evidence, that libel- 
lant had been guilty of adultery since the commencement of 
this suit, that he was not entitled to a divorce. 

The Court refused to charge the two first requests, and 
charged the two last, with a qualification, and respondent 
excepted. 

The Court charged the jury, that the sayings of Mrs. Wheel- 
er being drawn out by respondent’s counsel on cross-exami- 
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nation, were evidenceas inducement. That the confessions 
of the parties are admissible in evidence. That if they be- 
lieve that respondent attempted to take the life of libellant, 
it was cruel treatment; and if they find cruel treatment, suf- 
ficient to authorize a divorce, then adultery in libellant is no 
bar to a divorce. To which charge respondent excepted. 

The jury found for libellant, granting a divorce a vinculo 
matrimonii, and allowed respondent no alimony. The prop- 
erty belonging to libellant, as contained in the schedule filed, 
amounted to $11,000, and there were no children, and the 
property came by the husband. 

Whereupon, respondent tendered her bill of exceptions, 
assigning as error the i S, Micha charge and refusal 
to charge above stated and excepted 

Wx. B. Gaurprn, for inthif in error, 

Lone & Rott; W. H. Dasuzr; and G. B. Writramson, 
contra. 


By the Court.—Lumerxrin J. delivering the opinion. 
J 8 


[1.] The testimony of George Johns, Junior, the son of the 
plaintiff, is so contradictory and confused, that 1 scareely deem 
it necessary to analyze it minutely. It would be dangerous 
in the extreme, to put asunder what Gop has joined together, 
upon such proof. 

Much of it should have been rejected, especially the in- 
formation which Mrs. Wheeler gave to him, that strychnine 
was putin the biscuit and coffee. And that was all the 
knowledge he had upon the subject. The communication 
led to no discovery whatever. For the fact was not proven 
that the articles of food were poisoned. Norshould he have 
been allowed to testify that he stood at the feet of his father 
to protect him from being poisoned. 


VOL. Xxix.—46. 
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[2.] We think the Court was right in admitting the con- 
fessions by the parties against themselves. There is no pre- 
tence that there was any collusion between the parties to pro- 
cure a divorce. 

[3.] We hold, too, the Court committed no error in refu- 
sing to charge the jury, that the interview at Jacksonville, 
Florida, between plaintiff and defendant, as proven by the 
witness, Roberts, was a condonation of the libel. It was 
proper and overwhelming testimony, to be urged in argument 
to the jury, to show that the husband did not apprehend any 
danger from living with his wife; and thus to rebut the 
charge of cruelty at her hands. It amounted to this and no- 
thing more. 

The libel was founded upon two grounds—adultery and 
cruelty; but there being no proof to support the first charge, 
except the saintly kiss, witnessed by young Johns in the 
parlor, between his step-mother and Mr. Wheeler, the hus- 
band perhaps of Mrs. Wheeler, the informant of the naughty 
doings of Mrs. Johns, the case-went to the jury upon the 
charge of cruelty alone. 

[4.] Can the defendant counter-plead to this, the offence of 
adultery in the plaintiff? It has been held by the English 
Courts, that cruelty cannot be pleaded in bar toa suit for 
adultery ; but the converse of this proposition has not been 
laid down, namely, that when the husband alleges cruelty 
against the wife, she cannot defend by showing his adultery. 
And, indeed, it appears thatshe can. 2 thins, 96; 7 Eng 
Ecc. Rep. 377, 380; add Ecc. Rep. 411-12; Eng. Ecc.’ Rep 
158, 171. 

In Missouri they have a statute similar to our Act of 1850, 
(Cobb, 226,) upon the subject of divorce. It has a provision 
too like ours, that where both parties are guilty, no divorce 
should be decreed. And under this statute, the Courts of 
that State have held, that the decree must be refused where 
both parties are guilty of any of the enumerated offences, 
Neagle vs. Neagle, 12 Miss.53; Ryan vs. Ryan, 9 Ibid, 539. 
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And it occurs to us that it is difficult to answer the reason- 
ing which conducts to this conclusion. For if each offence 
isthe same, it cannot be said that one is more heinous in law 
than another, however it may be in morals. Each alike au- 
thorizes a total disruption of the nuptial tie. And in law, as 
in mathematics, things that are equal to the same thing, are 
equal to one another. True, our statute does not make it 
imperative to grant a total divorce in all cases of cruel treat- 
ment. But the discretion operates against the plaintiff in this 
case. His adultery demands it, whether the wife’s cruelty 
does or not. 

The law contemplates the innoeence of the party seeking 
the divorce. How can the Courts decide which is the inno- 
cent and which the injured party, when both, under the stat- 
ute, are in pari dilecto? Can either have the contract vaca- 
ted at the expense of the other, when it has been equally in- 
fracted by both ? 

The true rule, we apprehend, although it is not necessary 
to go so far in this case, is to allow the defendant to recrimi- 
nate for any of the causes which would dissolve the contract, 
whether it be eodum dilectum or not. 





Jepp W. Bieas, plaintiff in error, vs. THe State or GrEor- 
ata, defendant in error. 


[1.] Ifthe husband makes a violent assault upon one who attempts the seduc- 
tion of his wife, and her character for virtue is impeached, it is competent for 
the husband, when on trial for the assault, to give evidence in support of the 
general character of his wife for chastity. 


[2.] If to kill another with a gun, pistol, or other like instrument, would, under 
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the circumstances, be justifiable homicide, under the penal code, the failure to 
kill will not subject the party to the offence of shooting at another, under the 
Act of 1856. 

{8q If aman takes the life of another who attempts the seduction of his wife, 
under circumstances of gross and direct aggravation, it is for the jury to find 
whether the case stands upon the same footing of reasonand justice, as other 
instances of justifiable homicide enumerated in the penal code. 








[4] When the injured husband meets one, the next morning, who has attempt- 
ed, over-night, the violation of his marriage bed, and fires upon him, itis 
right and proper to give in evidence the previous occurrence, as a justifica. 
tion or excuse for the act. 


Indictment, in Richmond Superior Court. Tried before 
Judge Hotr, at October Term, 1859. 


The plaintiff in error was indicted in the Court below, for 
an assault with intent to murder. There was also a count 
for shooting at another, not in his own defence, contrary to 
the statute in such cases made and provided. 

The cause was submitted, under the testimony and charge 
of the Court, to the jury, who found the defendant guilty un- 


der the second count in the indictment, with a recommen- 
dation to the mercy of the Court. Whereupon, defendant’s 
counsel moved for a new trial upon the following grounds: 

Ist. Because the verdict is contrary to the preponderance 
of the evidence. 

2d. Because the verdict is contrary to law. 

3d. Because the Court decided that Mrs. Biggs was an in- 
competent witness. 

4th. Because the Court ruled out the evidence of George 
A. Oates, as to the general character of Mrs. Biggs for virtue 
and chastity. 

5th. Because the Court charged the jury, that if a man kill 
another, that other being at the time in the act of adultery 
with the slayer’s wife, the killing would be voluntary man- 
slaughter and not justifiable homicide. 

6th. Because the Court held, that shooting at the adulterer 
under such circumstances, would be a violation of the Act 
of 1856 on that subject; but that unless an act of criminal 
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connection be shown in this case, these remarks had no ap- 
plication to the case, and are principles not necessary to be 
considered by the jury. 

7th. Because the Court charged the jury, that under no 
circumstances of aggravation, however gross and direct, 
would a man be justifiable in taking the life of another, who 
attempts the seduction of his wife. 

Sth. Because the Court charged the jury, that if a man 
shoot at another, under such circumstances, and fail to kill, 
he is guilty of assault with intent to murder, if there be mal- 
ice; or,shooting at another, under the Act of 1856, if there 
be no malice. 

9th. Because the Court charged the jury, thatalthough the 
shooting at another, might, if it resulted in death, be justifi- 
able homicide, yet if death did not ensue, it would be a 
crime under the Act of 1856, unless it were done in self-de- 
fence. : 

10th. Because the Court charged the jury, that the only 
defence to the crime of shooting at another, is, that it was 
done in the prisoner’s own defence. 

11th, Because the Court charged the jury, that whatever 
may have occurred on the night previous to the difficulty at 
the breakfast table, it could not amount to a justification or 
excuse for the act of shooting on the morning after that diffi- 
culty ; and that ifthe prisoner commenced the assault at the 
breakfast table by laying violent hands upon Parish, and by 
first shooting at him, even the plea of self-defence is taken 
away from him. 

12th. Because the verdict was against law, and strongly 
and decidly against the weight of evidence. : 

All of which said charges, rulings and decisions, in said 
motion set forth, the Court did make. 

In the progress of the trial, and in the argument of the case 
before the jury, the defendant’s counsel relied for his de- 
fence, not only on the twelfth, thirteenth and fourteenth sec- 
tions of the fourth division of the penal code, in relation to 
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self-defence, but also, and mainly upon the sixteenth section 
of the fourth division of the penal code, insisting that this 
case presented one of those instances which stand upon the 
same footing of reason and justice, as those enumerated in 
the previous sections of the same division ; and if death had 
resulted from the shooting, it would have been justifiable ho- 
micide, and that as death did not ensue, the shooting was 
not a crime, but was justifiable. 

At the said Term, to-wit, on the 26th day of November, 
1859, the Court overruled said motion for a new trial, upon 
all the grounds therein set forth; to which said decision, the 
said defendant by his counsel excepted, and now assigns the 
same as error. 

And now, within thirty days from the close of said Term 
of the Court, at which said decision was rendered, tenders 
this his bill of exceptions, and prays that the same be certi- 
fied according to the satute in such cases made and provided. 


Mituers & Jackson, for plaintiff in error. 


ATTORNEY GENERAL, contra. 
By the Court.——Lumrxin J. delivering the opinion. 


[1.] Ought the testimony of George A. Oates, as to the gen- 
eral character of Mrs. Biggs for virtue and chastity, to have 
been rejected ? 

Her reputation in this respect had been implicated both by 
the conduct and evidence of Eleazer M. Parish. And if she 
was the woman he took her to be, the conduct of her hus- 
band would have been less justifiable in resorting to the 
means he did, to rescue and protect her from insult and im- 
portunity. We hold, therefore, that the proof should have 
been received. 

[2.] The 9th charge given by the presiding Judge to the 
jury, was in these words: “That although the shooting at 
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another, might, if it resulted in death, be justifiable homicide, 
yet if death did not ensue, it would be a crime, under the Act 
of 1856, unless it were done in self-defence.” 

Such we concede is the letter of the 3d section of the Act 
of 1556. It provides, that from and after its passage, that 
“ any person who shall be guilty of the offence of shooting at 
another, or at any slave or free person of color, except in his 
own defence, with a gun, pistol, or other instrument of the 
like kind, shall, on conviction, be punished by a fine not ex- 
ceeding one thousand dollars, and imprisoned not less than 
twelve months, or confinement in the penitentiary at the 
discretion of the Court.” Pamphlet Acts 1855-56, p. 265. 

By the penal code, it is justifiable homicide to kill anoth- 
er, not only in self-defence, but in the defence of one’s habi- 
tation, property or family, against one who manifestly intends 
to commit a felony on either. Can it be believed that the 
Legislature intended, that if a husband or father shoots at 
one who is attempting to commit a rape on his wife or 
daughter, and fails to kill him, he is liable to be convicted 
under this Act, and imprisoned in the penitentiary? Never, 
we apprehend. The effects of such a construction would be 
too monstrous. We must deviate then from the letter of the 
law, seeing that if literally interpreted, it leads to such ab- 
surd consequences, upon the same principle that it was de- 
cided, after long debate, that the Bolognian law, which en- 
acted that whoever drew blood in the streets should be pun- 
ished with the utmost severity, did not extend to the surgeon 
who opened the vein of a person that fell down in the street 
in a fit. 

If it be justifiable homicide to shoot down a burglar who 
forcibly invades your house, with intent to commit a felony, 
as it undoubtedly is, and yet if you fail to kill him, you sub- 
ject yourself to the penalty of the Act of 1856, the title of the 
statute should be amended. It should be“ An Act to en- 
courage good shooting.” And yet it would seem to be 





728 SUPREME COURT OF Ga&URGIA. 


Biggs vs. The State. 








passed for the purpose of preventing shooting altogether, ex- 
cept in cases of self-defence. 

[3.] His Honor, the presiding Judge, charged the jury, 
“that under no circumstances of aggravation, however gross 
and direct, would a man be justifiable in taking the life of 
another, who attempts the seduction of his wife.” 

This instruction brings up broadly the meaning of the 
16th section of the 4th division of the penal code. After 
treating of the various grades of homicide, murder, man- 
slaughter—voluntary and involuntary and justifiable—it is 
provided that “allother instances which stand upon the same 
footing of reason and justice, as those enumerated, shall be 
justifiable homicide.” 

What is the meaning of this section? It signifies some- 
thing. And it is the duty of the Courts to give it effect. It 
has been suggested, that to bring cases within this provision, 
they must be accompanied with force. But has the Legisla- 
ture so limited it? Is it not more reasonable to suppose, that 
it was their purpose to clothe the juries in criminal cases, 
in which they are made the judges ofthe law as well as the 
facts, with large discretionary powers over this class of of- 
fences; and leave it with them to find whether the particu- 
lar instance stands on the same footing of reason and jus- 
tice as the cases of justifiable homicide specified in thecode? 
Has an American jury ever convicted a husband or father of 
murder or manslaughter, for killing the seducer of his wife 
or daughter? And with this exceedingly broad and com- 
prehensive enactment standing on our statute book, is it just 
to juries to brand them with perjury for rendering such ver- 
dicts inthis State? Is it not their right to determine wheth- 
er, in reason or justice, it is not as justifiable in the sight of 
Heaven and earth, to slay the murderer of the peace and res- 
pectability of a family, as one who forcibly attacks habita- 
tion and property? What is theannihilation of houses or 
chattels by fire and faggot, compared with the destruction of 
female innocence ; robbing woman of that priceless jewel, 
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which leaves her a blasted ruin, with the mournful motto 
inscribed upon its frontals, “thy glory is departed?” Our 
sacked habitations may be rebuilt, but who shall repair this 
moral desolation? How many has it sent suddenly, with 
unbearable sorrow, to their graves ? 

In what has society a deeper concern than in the protec- 
tion of female purity, and the marriage relation? The wife» 
cannot surrender herself toanother. Itis treason against the 
conjugal rights. Dirty dollars will not compensate for a 
breach of the nuptial vow. Andif the wife is too weak to 
save herself, is it not the privilege of the jury to say whether 
the strong arm of the husband may not interpose, to shield 
and defend her from pollution? 

[4.] Finally, the Court charged the jury, “that whatever 
may have occured on the night previous to the difficulty at 
the breakfast table, it could not amount to a justification or 
excuse for theact of shooting, the morning after the difficulty.” 

And this instruction was based, no doubt, upon the idea, 
that sufficient time had elapsed for passion to subside, and 
for reason to resume her sway. 

In many cases this doctrine is true, but we cannot think it 
a sound proposition, under the facts and circumstances 
which surrounded these parties. The husband had heard 
and seen the personal indignity offered his wife the night be- 
fore. He permitted Parish to escape, with threats of pun- 
ishment should he remain in the city. The very next morn- 
ing, at the breakfast table, he unblushingly resumes his seat 
in the immediate neighborhood of his intended victim. Was 
it human to keep cool in such a situation? To see the man 
who had attempted to desecrate the family altar, the night 
before, seat himself within two chairs of his wife! And was 
it not right and proper, in order to account for his violence, 
to give in proof to the jury, the occurrences of the preceding 
evening? To shut out the scene which transpired in the 
bed-chamber, is to deprive the jury of the power of appreci- 








iq 
] 
; 
i 
i 
i 





730 SUPREME COURT OF GEORGIA. 


Daniel vs. Powell et al. 








ating the transport of passion kindled in the bosom of Biggs 
by the presence of Parish. 3 

With our view of the law, we feel constrained to award a 
new trial in this case. 


Judgment reversed. 





ZacuARiaH DanreEt, plaintiff in error, vs. SEABorn PoweEt1, 
et al., defendants in error. 


[1.] A next friend having obtained a decree in chancery securing a remainder 
interest to the minors for whom he acts, has an equitable lien on the estate 
which he has benefitted, for all proper expenditures of money made by him, 
but not for his personal services. 


[2.] The decree for his reimbursement should be so shaped as not to interfere 
with the preceding life estate, and to operate as a present lien upon the es- 
tate in remainder, to be enforced when the remainder falls into possession by 
the termination of the life estate. 


In Equity, in Burke Superior Court. Decision on demur- 
rer, by Judge Horr, at May Term, 1859. 


This was a bill in equity, filed by Zachariah Daniel against 
Seaborn Powell, James M. Melton, and Amanda, his wife, 
Homer Wimberly, and Mariah, his wife, John Powell, Mary 
M. Powell and Amarintha C. Powell, (the three last named 
defendants minors,) the object of which was to recover from 
defendants the amount paid out by complainant for counsel 
fees in and about the prosecution of a suit in their behalf; 
and also for services rendered by complainant himself, in the 
management of said suit and the litigation consequent there- 
on, as next friend of defendants. The fees paid out amount- 
ed to five hundred and seventy dollars, and the services per- 
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formed by complainant were alleged to be worth one thou- 
sand dollars. 

To this bill there was a demurrer, on the following 
grounds: 

Ist. That complainant had a full and adequate remedy at 
law. 

2d. That there was no equity in the bill. 

3d. That the defendants were misjoined, the claim of 
complainant against them being several and not joint. 

The Court, after argument and consideration, sustained the 
demurrer, on all the grounds, holding that the foundation of 
complainant’s demand was an implied promise by defend- 
ants severally to pay for services rendered, and for money 
paid for their use, and that an action of indebitatus assumpsit, 
was a complete, and the proper remedy. 

To which decision counsel for complainant excepted. 


Joun T. Soewmace, for plaintiff in error. 
Mitiers & Jackson, contra. 


By the Court.—Strruens J. delivering the opinion. 


We think there is equity in this bill, and that the demur- 
rer was improperly sustained. We think that the claim of 
the complainant is not a personal one against these minors, 
as was assumed by the presiding Judge, but is an equitable 
lien on the property. The minors made no contract, and were 
not capable of making any binding contract with him, to 
reimburse him for his expenditures in serving them as their 
next friend, by having their property secured to their enjoy- 
ment. He was acting for the benefit of their property, un- 
der the direction of a Court of Chancery, and the Court will 
see to it, that he receives proper compensation out of the 
property itself, The Court will never go beyond the proper- 
ty which he has benefitted, for that’ might lead to a compen- 
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sation beyond the service rendered. We think, however, 
that the complainant ought to have had the original decree, 
securing this property to the minors, so shaped at the time, as 
to provide for his compensation as next friend. It could 
have been donethen without additional costs, and having fail- 
ed to do it then, he must pay the costs of having it done now. 
Nor do we think he eught to be allowed any charges for 
personal services rendered by himself, for that would open a 
door for the office of a next friend to be turned into one of 
personal profit and speculation. But we do think that he 
ought to be allowed his charges on account of all proper ex- 
penditures of money made by him for the benefit of the 
property. The decree granting the relief to him ought to be 
so shaped as not to interfere with the existing life estate 
which precedes the estate of these minors, and ought to oper- 
ate only as a lien upon their estate in remainder now, to be 
enforced when the property falls into possession by the ter- 
mination of the life estate. One of the minors, who was a 
joint tenant in the remainder when the complainant’s servi- 
cess were rendered, was dead when this bill was brought, 
and his estate is unrepresented. Any decree which may be 
rendered in the case can not bind his interest in the estate, 
though it may bind the others. The suggestion is thrown 
out to counsel for their consideration. We think also, that 
those of the remaindermen who are still minors, ought to be 
represented in this litigation by guardians ad litem. All of 
these suggestions point to defects in the form of the bill as it 
stands at present, but nevertheless, we think it is bottomed 
on a substantial equity, and ought not to have been dismiss- 
ed, 


Judgment reversed. 
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Lemvrt Dwe tz, administrator, plaintiff in error, vs. Davip 
L. Roaru, executor, defendant in error. 


{1.] A billin equity filed by one who has the equitable title, for the purpose of 
enjoining several common law suits, at the instance of one who has the legal 
title, and ostensibie right to recover possession of the property, will be re- 
tained to avoid circuity of action and unnecessary expense and litigation, 
unless it appears that there is a legal necessity for the common law actions 
to proceed—especially after a decree has been had settling the rights of the 
parties as the law fixes them. 


[2.] Upon the death of the wife, having a separate property, the title to such 
property vestsin the husband; and that right is not lost to his representa- 
tives, although the husband failed to administer on his wife’s estate during 
his lifetime. 


[3.] When the parties go to trial on the bill and answer, and there is no ques- 
tion of fact in issue, and there is nothing involved but a question of law, it 
is not improper forthe Court to instruct the jury to sign a decree in accord- 
ance with the legal or equitable rights of the parties. 


In Equity, in Richmond Superior Court. Decision by 
Judge Hour, at May Term, 1859. 


This was a bill in equity, by David L. Roath, executor of 
James Adams, deceased, against Lemuel Dwelle, adminis- 
trator of Harriett L. Adams, deceased, tu enjoin certain ac- 
tions at law. 

The facts of the case are these: 

On the 15th day of September, 1842, James Adams, and 
Harriett L. Averell, (widow of ———— Averell, deceased,) in 
contemplation of their marriage, then shortly to be solem- 
nized, entered into and executed a marriage settlement, in 
and by whichit was agreed and covenanted, that certain real 
and personal estate therein mentioned, as the property of 
Mrs. Averell, shall, notwithstanding said marrriage, “remain 
to the sole and separate use of the said Harriett L., as here- 
inafter provided. Now the said Harriett L. and James, for 
and in consideration of the premises, do hereby covenant 
and agree to and with each other, that if said marriage shall 
take place, that the aforementioned property, with the future 
issue, income and profits thereof, shall be entirely at the dis- 
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position of and under the control of the said Harriett L., and 
shall remain to the sole and separate use of the said Harri- 
ett L., and be free from all debts, liabilities and contracts now 
existing against the said James Adams, for that he, the said 
James, may hereafter contract or assume. The said James 
further covenants and agrees to and with the said Harriett 
L., that she shall have full power and authority, at any time 
after the said contemplated marriage shall take place, to give, 
grant, sell, devise, or convey, all or any part of theafore men- 
tioned property, or the future issue, income and profits there- 
of, unto any person or persons that she, the said Harriett, may 
think proper; and that the said Harriett L. shall exercise the 
same powers over said property, and the future issue, income 
and profits thereof, as though she were jfeme sole; and the 
said James further covenants and agrees to and with the said 
Harriett L., that he will join her in any conveyance that the 
said Harriett L. may make as aforesaid, in which she shall 
or may desire his concurrence, and that he will hold said 
property as her trustee, and not in his own right.” 

Shortly after the execution of this settlement, the marriage 
was solemnized, and the said James took possession of said 
property, and held the same as trustee until the death of his 
wife, who died without having made any disposition of said 
property by deed, will or otherwise. The husband survived 
his wife, and held, retained and used said property until his 
death, which occurred some years after the decease of his 
wife. He departed this life without having administered on 
his wife’s estate, leaving his last will and testament, and 
therein devising and bequeathing said property as his own , 
and appointing David L. Roath his executor. Afterwards, 
Dwelle, the defendant, took out letters of administration on 
the estate of the said Harriett L., deceased, and he instituted 
actions at law—ejectment and trover—against Roath, for the 
lands and personal property contained in said marriage set- 
tlement. And to enjoin these suits this bill was filed. 

It also appeared that Mrs. Adams had no children by her 
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last husband, but that she had and left children surviving her 
her first husband, 

The Judge granted the injunction, and upon the coming 
in of the answer, counsel for defendant moved its dissolution 
upon the grounds— 

ist. That there was no equity in the bill. 

2d. If any, that it had been fully sworn off by the answer. 

The Court refused to dissolve the injunction, but instructed 
the jury, to whom the cause had been submitted, to decreea 
perpetual injunction of the actions at law. To which refusal 
and instruction defendant by his counsel excepted. 


Gisson, by E. J. Warxer; and W. G. Jounson, for plain- 
tiff in error. | 


Miters & Jackson, contra. 
By the Court.—Lyon J. delivering the opinion. 


[1.] There is much doubt as to the necessity of this bill, 
but as itavoids a circuity of actions, the expenses of admin- 
istration on this property, useless litigation, and quiets the 
titles to the property, it will be®retained for these purposes, es- 
pecially as it has been answered, issue joined, and a decree 
rendered properly settling the rights of the parties. 

[2.] Upon the death of the wife, having a separate estate, 
the husband is entitled to administer and reduce the same to 
possession without account. The husband, in this case, be- 
ing in possession of the property at his wife’s death, and con- 
tinuing to hold it up to his death, the right of his represen- 
tatives to retain the property was not defeated by the failure 
of the husband to administer during his life. This question 
was distinctly settled in Bryan vs. Rooks, 25 Ga, 622. 

[3.] As there was no dispute as to the facts, and the whole 
matter in issue a question of law, it was not improper in the 
Court to instruct the jury to sign a decree settling the rights 
of the parties under the law. 
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Joun Pournext and Wires, plaintiffs in error, vs. Danie 
Harris, defendant in error. 


[1.] A testator, by the sixth item of his will, made in the State of Virginia, in 
1793, where he resided, made the following bequest: “Ilend to my grand- 
daughter, Jincey Jordan, during her natural life, the use and services of the 
following slaves and their increase, to-wit: Edy, &c., (which said negroes [ 
had lent to my son, Henry Haily, at my discretion,) and at her decease, I give 
the said slaves and their increase to the heirs of her body, lawfully begotten. 
But if she should die without such issue, in that case, I give the said slaves 
and their increase to my grand-children, Letitia and Richard Hyde Haily, 
aforementioned, or the survivor of them, and the heirs of their bodies, lawful- 
ly begotten. And in default thereof, then to my grand-sons, Henry and Hud. 
son Haily, or the survivor of them, and their heirs forever.” 

Held, That Jincey Jordan took an estate tail in the negroes, which was enlarged 
by the laws of Virginia into an estate in fee simple. 

[2.] That the word “‘Jend,” used in said clause, imports the same sense as 
“sive,” and is so to be construed. 

[3.] That the gift of the wse and services, in said item, carries the corpus of the 
property with the use. 


Trover, from Washington county, Before Judge Hotz, at 
March Term, 1859. 


This was an action of trover, by John Pournell and wife, 
and others, against Daniel Harris, for the recovery of certain 
negro slaves, claimed by the plaintiff under the sixth item of 
the last will and testament of James Haily, deceased, late of 
the State of Virginia, and which item is as follows, viz: 

“ Item Sixth. I lend to my grand-daughter, Jincey Jordan, 
during her natural life, the use and services of the following 
slaves and their increase, to-wit: Edy, Fortune, Rody, Ferri- 
by and Littice, (which said negroes I had lent to my son, 
Henry Haily, at my discretion,) and at her decease, I give 
the said slaves and their increase to the heirs of her body, 
lawfully begotten. But ifshe should die without such issue, 
in that case, I give the said slaves and their increase to my 
grand-children, Letitia and Richard Hyde Haily, aforemen- 
tioned, or the survivor of them, and the heirs of their bodies, 
lawfully begotten. And in default thereof, then to my grand- 
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sons, s, Henry and Hudson Haily, ¢ or the survivor r of them, and 
their heirs forever.’ 

This will was executed in the State of Virginia, where the 
testator resided at the time of his death, and bears date 26th 
March, 1793. 

The plaintiffs claimed the negroes, as remaindermen, un- 
der the said sixth item, being the “ heirs of the body of Jincey 
Jordan, lawfully begotten.” 

At the trial, on motion.of counsel for defendant, the presi- 
ding Judge ordered a nonsuit, on the ground that the sixth 
item of said will created an estate tail in Jineey Jordan, which, 
by the laws of the State of Virginia, was converted into a fee 
simple estate, and vested an absolute title to said slaves and 
their increase, in said Jincey. 

Afterwards, counsel for plaintifls moved to set aside the 
judgment of nonsuit, and to reinstate the cause, on the ground 
that the Court erred in the construction given to the sixth 
item of said will. 

The Court overruled the motion and counsel for plaintiffs 
excepted. 


Ws. S. Rocxwextt; and I, L. Harris, for plaintiffs in error. 
Joun SCuntey; and Gro. A. Gorpon, contra. 
By the Court——Lyown J. delivering the opinion. 


[1.] What interest or title did Jincey Jordan take in the 
negroes named in the sixth item of the will of James Haily, 
according to the laws'of force in the State of Virginia, where 
the will was executed, and where the testator resided, and. 
subsequently diedin 1795? This is the question that this 
record presents for the adjudication of this Court; for by 
those laws, then in force in that State, must this Court be 
governed in construing and giving effect to this provision of 
that will. 


VOL, xx1x-—~—47, 
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By an Act of the Legislature of the State of Virginia, of 
7th October, 1776, it is enacted, that “ any person who now 
hath, or hereafter may have any estate in fee tail, &c., inany 
lands, and whether such estate tail hath been or hereafter 
shall be created by deed, will, &c., shall from henceforth, or 
from the commencement of such estate tail, stand ipso facto 
seized, &c., of such lands, &c., in full and absolute fee sim- 
ple, in like manner as if such deed, will, &c., had conveyed 
the same in fee simple,” &c. And by a revised Act of 1785, 
itis again enacted, “that every estate in land or slaves, which, 
on the 7th October, 1776, was anestatein fee tail, shall be 
deemed from that time to have been, and from that time to 
continue, an estate in fee simple. And every estate in lands 
which since hath been limited, or hereafter shall be limited, 
so that, as the law aforetime was, such an estate would have 
been an estate tail, shall also be deemed to have been, and 
to continue an estate in fee simple.” 

These are the statute laws of force in the State of Virginia, at 
the execution of this will, and by these laws, and the construc- 
tion put on them by the Courts of Virginia, must the interest of 
Jincey Jordan in these negroes, under that will, be measured. 

The Courts of Virginia, in determining what words in 
deeds or wills, made in that State since the passage of those 
Acts, create estates tail, and in construing and giving effect 
to the statutes themselves, have uniformly held, that they 
were bound by the same laws and rules of construction that 
prevailed in that State, and in the Courts of Great Britain, 
before the passage of the Act of 7th October, 1776, abolishing 
estates tail in that State, and converting them into estates in 
feesimple. Jeggetts vs. Duvis, 1 Leigh Rep. 368; Tate vs, 
Tully, 3 Call. 354; Eskridge vs. Fisher, 1 Hen. §& Mum. 559. 

With a rule thus broadly defined, it would be an easy mat- 
ter for us to determine what estate Jincey Jordan took in the 
property, under the will, even if the adjudication of the 
Courts of Virginia left room for doubt, but there can be no 
doubt; the cases are too numerous, and too directly in point. 
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In Carter vs. Tyler, 1 Call. 143, the will was made in 1759. 
Testator gave to each of two sons a tract of land, and to each 
devise was this limitation: “to him and his heirs lawfully be- 
gotten forever,” “and ifeither of my sons should die without 
issue, my will is, that the whole go to the survivor; . 
and if they both die without issue lawfully begotten, 
then my will is, after my wife’s death, that the lands 
be sold, and the money thereon be equally divided be- 
tween my daughters then living, and their heirs forever.” 
In that case the Court held, that the sons took estates 
tail, and the limitations over were void. Judge Carr, of the 
Court of Appeals of Virginia, in Bell vs. Gillespie, and Broad- 
dus vs. Turner, 5 Ran. 281 and 309, refers to the decision 
approvingly, and says that it was decided in 1797, thirty 
years previously to Bell vs. Gillespie, and the first case to .be 
found in the books after the passage of the laws docking en- 
tails, by the unanimous opinion of the Court, consisting of | 
Pendleton, Carrington, Lyon, Fleming and Roane—venera- 
ble and able men—who were actors in those eventful scenes 
which gave birth to these laws. The cause was argued with 
great learning and ability, by the most distinguished counsel 
then at the bar, who put forth all their strength to prove that 
the limitations over were not destroyed by the statute; and 
that decision has never been questioned since. 

In Eskridge vs. Fisher, 1 Hen. §& Mum. 559—will in 1784 
—devise of land and personal estate to his sen, and his heirs, 
and if he die without lawful heirs, to the grand-son of the 
testator—counsel insisted that as real and personal estate were 
devised by the same words in the same sentence, this case 
presented an important distinction ; but the whole Court con- 
sidering the case as settled, decided the estate of the first ta- 
ker to be an estate tail. 

In Ball vs. Payne, 6 Ran. 73, the words of the will in con- 
troversy were: “ At the death or marriage of my wife, I give 
unto my son, Cyrus Ball, the use of the remainder of my lands 
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that I possess in the county of Lancaster, during his life, 
and in case he should have heirs lawfully begotten, that * 
shall or may dispose of the said land to either, or amongst 
the said heirs as he shall think proper; but in case that my 
son should die without such heirs, then my will is, that the 
said lands be equally divided amongst my daughters.” That 
case, andthe one before this Court, are alike in many fea- 
tures—in the oue case the use only of the land is given, in 
the other the wse and services to the first taker; in the one 
case the limitation over is to the heirs lawfully begotten, and 
should the son die “ without such heirs, then over,’ and in 
the other, the case before us, the limitation is “to the heirs 
of her body lawfully begotten,” and “if she should die with- 
out such tissue,’ then over, making, where there is a differ- 
ence, this case much the strongest. In that case, after ruling 
that this was a devise to Cyrus for life, the Court says, there 
is no doubt but that the son Cyrus would, under that will, 
take an estate tail, according to the doctrines of the English 
law, or by the law of Virginia enlarged into a fee. For we 
know, says the Court, that by the law, as it has long been 
settled, if an estate had been given to A. for life, then to the 
heirs or issue of A., and if he die without such issue, over, 
A. took an estate tail; and this the statute says shall be a fee. 
But if we say, that under the law dispensing with words of 
inheritance, (referring to the Act of 1785,) the heirs of the 
body of A. became purchasers, and take the fee, we prevent 
A’s life estate from being enlarged into a fee tail, and thus 
withdraw it from the Act. This would be setting one 
clause of the same Act indirect opposition toanother. This, 
too, would violate the rule laid down and steadily adhered 
to by this Court, in all the cases which have come before it. 
Now when it is understood that this argument of the Court 
of Appeals of Virginia, was made directly in reply to the po- 
sition of counsel for the plaintiff in that case as in this, 
that, under the will of James W. Ball, the heirs of the body 
of Cyrus Ball, and grand-children of the testator, were the 
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immediate objects of the intended bounty of the testator,and 
were used by the testator as words of purchase, and not of 
limitation, and that the Court should consider a fee simple 
given to the heirs of Cyrus Ball, which they took as purcha- 
sers,and which would prevent the enlargement of the estate 
of Cyrus into a fee tail, the striking analogy between the two 
cases is most manifest and conclusive. The Court conclu- 
ded that Cyrus Ball took an estate tail, which was converted 
by the Act into a fee. Upon the authority of the case of 
Ball vs. Payne, consistent with, and sustained as it is by a 
uniform. and unbroken current of decisions in that State, 
from 1797 down to the present day, we are of the opinion 
that Jincey Jordan took an estate tail in the negroes men- 
tioned in the sixth item of the will of James Haily, con- 
verted by the law of Virginia into an estate in fee simple; 
in other words, that the property mentioned in that item of 
the will, vested under the will absolutely in her. 

Counsel for plaintiff referred to, and relied on, in support 
of acontrary construction, the cases of Timberlake vs. Graves, 
Greshams vs. Greshams, Waines vs. McWilliams, and Cordle 
vs. Cordle, 6 Mum. 174, 187, 301, 455; but in none of those 
cases was the rule, enforced in this case, denied or contro- 
verted, nor the authority of the cases we have referred to, and 
by which we have felt ourselves bound, doubted or disputed. 

[2.] But it is insisted, that as the testator made use of the 
word “lend” instead of “ give?’ that no gift was intended to 
Jincey Jordan, and that no estate in, or title to the property 
of any kind, vested in her; but that the interest she had in 
the property, was simply that of a loan, while the title to the 
property remained in the testator during his life; and after 
his death, and until the death of his grand-daughter, in his 
executors; andif this position was a sound one, it would make 
a grand difference in our judgment. But is the position a 
sound one? We think not. The words of the bequest are, 
I lend to my grand-daughter, §¢c., during her natural life, 
&c., and at her decease, I give, &c. It would seem that as 














742 SUPREME COURT OF GEORGIA. 


Pournell et ux. vs. Harris. 








the testator used the word /end, to express the interest that 
he intended his grand Janghter should take in the property, 
and the word give to carry the property from her to the heirs 
of her body, or in default of them to others, he had some pur- 
pose in doing so. What that purpose was does not clearly ap- 
pear. It certainly was not that the word lend should haveitsap- 
propriate signification, for aloan isa grant of a thing to anoth- 
er for a limited time, to be specifically returned to its owner, It 
implies that the dominion of the thing remains in the lender. 
Here the testator parts with his entire interest in this prop- 
erty. No further control of the property is left in him or his 
executors; that is gone fromhim and them forever. Between 
theexpiration of thelife interest of Jincey Jordan, and the ta- 
king of the remaindermen, there is not one instant of time, in 
which the executor of testator could resume the possession 
ordominion. How then can it bea loan? Had the testa- 
tor, instead of saying “I lend,” said “I give,” what greater 
interest would Jincey Jordan have taken in the property, 
than she actually did, or than the testator intended she should 
take? The interest given, and intended to be given, then, not 
being a loan but a gift; it must be construed to mean the same 
as if the testator had said “ I give,” instead of “Ilend.” This 
word was before the Court of Appeals of Virginia, for con- 
struction, in the case of Deane vs. Hanford, 9 Leigh, 256, in 
the following clause: “I lend to Thos, Deane, and the heirs 
of his body.” Here, the Court says, “there is no sound dis- 
tinction between such a loan, and words imputing a gift,” 
and that authority is conclusive upon us in this case. 

[3.] It is insisted further, that the negroes were not the 
subject of the gift to Jincey Jordan, but that only the “wse 
and services,’ while the negroes are given to the heirs of her 
body, and that issuch a distinction as takes this case out of 
the rule. 

We cannot agree with counsel for the plaintiff. We think 
that ifthere is a distinction, it is without a difference. This 
identical question was passed upon by the Court, in Ball vs. 














SAVANNAH, JANUARY TERM, 1860. 743 


Dollner, Potter & Co., vs. Williams. 











Payne, 6 Rand. 73. There the testator gave the use of the 
land to his son Cyrus, with power of appointment to the 
heirs of his body, if he had any, and the Court says, “the use 
of his land given to Cyrus in the first branch of the clause, 
and the power of appointment in the second, I do not con- 
sider as affecting at all the character of the devise.” But in 
the absence of any such adjudication in that case, can a case 
be found where, when the entire use and profits of a thing is 
given indefiinitely, the thing itself does not follow the profits ? 


Judgment affirmed. 


Judge Steruens having been of counselin this case, previous to his eleva- 
to the Bench, did not preside. 


Doittner, Porter & Co., plaintiffs in error, vs. Bexsamin 
F, Wixtiams, defendant in error. 


{1.] If one, after selling personal property, retains possession, and subsequent- 
ly, and while in possession, executes a mortgage to a third person, to secure 
a debt, the lien of the mortgage must prevail over the previous sale, if the 
mortgage was not fraudulent, and the mortgagees had no notice of the for- 
mer sale at, or previous to their taking the mortgage, 

(2.] The declarations of the mortgagor at, and previous to the execution of the 
mortgage, the mortgagees not being present, and assenting to such statements, 
are inadmissible to prove notice to them of the former sale or fraud in the 
mortgage. 

[3.] It is error in the Court to charge the jury on a state of facts not in proof. 


{4.] It is irregular in the Judge of the Court below in signing the certificate to 
the bill of exceptions required by law, to incorporate therein a statement of 
any additional fact or evidence not included in the bill of exceptions, or brief 
of evidence, filed in support of a motion for new trial; nor can this Court ia 
passing upon the questions presented, consider such addenda asa part of 


the record. 
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Trover, in Charlton Superior Court. Tried before Judge 
Cocuray, at April Term, 1859. 





_This was an action of trover, brought by Benj. F. Wil- 
liams, against Harold Dollner, Gilbert Potter, and John Cam- 
erden, partners, under the name of Dollner, Potter & Co., to 
recover a turpentine still and fixtures. Service of the writ 
was effected on Potter alone, and the action proceeded against 
him, under the provisions of the statute in such case made 
and provided. 


Brief of testimony. 

The plaintiff introduced the following testimony : 

A bond for titles from Enoch Hannum to the plain- 
tiff, dated the 12th day of May, A. D., 1855, upon proof of 
the hand-writing of the obligor. 

John Brooks, being sworn, testified as follows: ‘‘That 
he had a conversation with Enoch Hannum at the time of 
the execution of a certain mortgage by said Hannum in fa- 
vor of Dollner, Potter & Co,, which he thinks was in June, 
1855; that Hannum then said he had sold the turpentine 
still to the plaintiff; that Hannum asked him to go fora law- 
yer to draw a trust deed or mortgage for him (Hannum) to 
Dollner, Potter & Co., of all his lands, wagons, flatboats and 
other property, in order to give himself time to pay his debts, 
by preventing his other creditors from sacrificing his proper- 
ty under attachment or other process; that he found no 
lawyer, but got a form book, from which was taken the form 
of a mortgage which Haunum then drew and executed in 
favor of Dollner, Potter & Co.; that he included in the said 
mortgage the property he said he had sold to the plaintiff; 
that ata subsequent time he (the witness) had a conversa- 
tion with defendant about the plaintifi’s claim, but does not 
remember what it was. That in the spring of 1856, but not 
before, he (witness) saw plaintiff in possession of the place 
where the still was; plaintiff was there with his family. 
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‘The still was worth, to the best of his knowledge, from $1,000 
to $1,500; and might be worth $200 per annum, but as to 
that the witness can hardly form an opinion.” 

On the cross-examination, the witness said: “ That in his 
said conversation with Hannum, Hannum said his object in 
executing the mortgage was not to defraud creditors, but to 
secure them; that he was then indebted to Dollner, Potter 
& Co.; that neither defendant, nor any one of the firm, was 
present at said conversation, or at the execution of the mort- 
gage; that he (the witness) did not see defendant until the 
spring of 1856; that he does not know that defendant, or 
any one of the firm, had any knowledge of the conversation 
with Hannum above mentioned, or of the execution of the 
mortgage, until he (the defendant) was in this county in the 
spring of 1856. 

Curtis R. Hinton, being sworn, testified as follows: 
“ He removed the still from Burnt Fort at the instance of the 
defendant; he found it on the place where the plaintiff was 
living; he removed it to Camp Pinckney, in this county, 
whence he thinks it was shipped to New York. The still 
was worth from $1000 to $1,560; its yearly use was worth 
nothing hardly, as it was out of order, the bottom being 
cracked. He thinks what he has stated took place in the 
latter part of 1856. Plaintiff may have been on the place 
seven or eight months.” 

On cross-examination the witness said: “The still had 
been sold by the Sheriff at the door of the Court House in 
this county. The plaintiff was present at the sale, but did 
not forbid it, or make any objection to it, or set up any claim 
to it, or give any notice that he claimed it, as witness heard ; 
that no such notice was given by any other person ; that the 
defendant bought the still at said sale, and employed him 
(the witness) to remove it; that the plaintiff was present 
when (he witness) removed the still, and asked only by whose 
orders he removed it, but made no objection to its removal, 
and set up no claim to it.” 
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The plaintiff here closed his éase, and the defendant offer. 
ed the following testimony : 

A mortgage of said still from Enoch Hannum to Doll- 
ner, Potter & Co., dated the 7th day of June, 1855. 

The affidavit of the defendant, as one of'said firm, to 
foreclose the same. 

The execution in pursuance thereof, with the entry 
thereon. 

The Sheriff’s deed to Dollner, Potter & Co. 

John E. Bryant, being sworn, testified as follows: “ That 
he sold the still in question as Sheriff of said county, as reci- 
ted in his deed to the purchaser; that he sold it himself; 
that the plaintiff was present, and quite near him, and made 
no objection to the sale, and gave no notice of any claim to 
the still, and set up no claim to it, though he knew what 
was going on; the still sold was lying at Burnt Fort, and 
was purchased by the defendant for about $200, and deliver- 
ed to him in pursuance thereof; the levy was made by his 
predecessor in the office of Sheriff’? 

Stephen McCall, being sworn, testified as follows: 
“ That he knew the still lying at Burnt Fort, once owned by 
Enoch Hannum, but knows nothing of the value of it; was 
present at the sale of the still by the Sheriff, and plaintiff 
was there; heard no notice given to the public of any claim 
to the still on the part of any person; plaintiff made no ob- 
jection to the sale, and set up no claim to it. He knows the 
defendant; he is a merchant doing business in the city of 
New York, in partnership with a Mr. Dollner and a Mr. 
Camerden.” 

On the cross-examination, he said “he never heard the 
defendant name the still in connection with the plaintiff.” 

Erasmus D. Tracy, being sworn, testified as follows: 
‘‘That he was present when the still was sold; it was sold 
as.a still lying at Burnt Fort, and as the property of Enoch 
Hannum; it was so announced by the Sheriff; plaintiff was 
there, but gave no notice of any claim of his to the still, set 
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up no claim to it, and made no objection to the sale, so far 
as witness heard.” 


Here the defendant closed his case, and John Brooks, be- 
ing recalled by the plaintiff, said “ he did not know whether 
the mortgage shown him was the mortgage Hannum. spoke 
of executing, as stated in his examination in chief, but that 
it contained the articles Hannum spoke of including in it.” 
He repeated what he stated then as to his conversation with 
Hannum, and added that Hannum said he wished to leave 
the State, and desired to make a trust deed or mortgage to 
some one, to prevent creditors from attaching and sacrificing 
his property; that his object was not to defraud his creditors, 
but to secure them; and that he included the property sold 
to Williams, in order to secure him also; that he preferred 
Dollner, Potter & Co., as he owed them; he also stated that 
when he saw defendant in the spring of 1856, he (the de- 
fendant) had heard of plaintiff’s claim, and said he would try 
to compromise with him; this was after the mortgage but 
before the sale. Witness spoke to him of it, and he to wit- 
ness.” 

The defendant objected to the testimony of John Brooks, 
the first witness for the plaintiff, as to the declarations of 
Hannum, concerning the sale of the still to plaintiff, as tend- 
ing to alter, vary and contradict the written instrument; and 
also as to the declarations of Hannum, concerning his in- 
tentions in executing the mortgage to defendant. 

The Court overruled the objection, and admitted the testi- 
mony, and defendant excepted. 


The jury found for the plaintiff; whereupon, counsel for 
defendants moved for a new trial, on the following 
grounds: 

1st. Because his Honor erred in admitting in evidence the 
sayings of Enoch Hannum, before the execution of the 
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mortgage, to the witness, John Brooks, as to his having sold 
the still to the plaintiff 

2d. Because his Honor erred in admitting the testimony 
of the same witness, when he was recalled after the defend. 
ant had closed his case, to prove by the sayings of Enoch 
Hannum the intention of the said Hannum in making the 
mortgage to Dollner, Potter & Co., which had been tead to 
the jury by the defendant. 

3d. Because his Honor refused to charge the jury, as re- 
quested by counsel for defendant, that the jury were not to 
consider the testimony given, as to the sayings of Hannum 
at the time of the execution of the said mortgage, unless the 
defendant was present when such sayings were made, and 
acquiesced in the same, or afterwards acquiesced therein. 

4th. Because his Honor refused to charge, as requested by 
counsel for defendant, that the bond for title given by Han- 
num to the plaintiff was but the evidence of a contract to be 
afterwards executed, and was no bar at law to the convey- 
ance, by the obligor, of the property mentioned in the bond, 
or the execution of a mortgage thereon. 

5th. Because his Honor charged the jury that it was not 
necessary for the plaintiff to prove that he had paid for the 
still in order to make out his title to the same, if sale and 
possession of the same were proved. 

6th. Because his Honor refused to charge, as requested by 
counsel for the defendant, that if the plaintiff had not paid 
for the still in pursuance of the said bond, the said mortgage 
was a valid lien on the said still. 

7th. Because his Honor refused to charge, as requested by 
counsel for the defendant, that if the defendant had no no- 
tice of the bond for titles, the said mortgage was a valid lien 
on the still; but did charge, on the contrary, that though it 
might have been a valid lien as against all other persons, it 
was not as against the said plaintiff, if there were proof of 
sale and delivery before the mortgage. 

8th. Because his Honor, in charging as requested by coun- 
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sel for the defendant, that if the plaintiff stood by in silence 
at the Sheriffs sale and did not forbid the sale, or give no- 
tice of his claim, or take any steps to assert it, he was thence- 
forth barred from ever afterwards asserting any claim he 
might have had; qualified said charge by saying that he was 
not so barred as against the defendant, if the defendant had 
notice of the plaintiff’s claim before the sale. 

9th. Because his Honor refused to charge, as requested by 
counsel for defendant, that notice to the defendant of any 
claim set up by the plaintiff subsequently to the mortgage, 
even if prior to the sale, did not affect his rights under the 
mortgage. 

10th. Because his Honor charged that the title of the de- 
fendant rests on the purchase at the Sheriff’s sale, and not 
on the mortgage, which vests a lien and not title. 

11th. Because his Honor charged that if the mortgage 
was affected with fraud, the purchase at the Sheriff’s sale in 
pursuance of it vested no title; without qualifying the said 
charge by instructing the jury that knowledge of and parti- 
cipation in the fraud by the defendant was necessary to affect 
his rights under the mortgage. 

12th. Because the charge of his Honor was contrary to 
law. 

13th. Because the verdict of the jury was contrary to law. 

14th. Because the verdict was decidedly and strongly 
against the weight of evidence. 

15th. Because there was no evidence whatever to justify 
the verdict. 

The Court overruled the motion for a new trial, and de- 
fendant excepted. 


Lawton & Bassincen, for plaintiffs in error. 














750 aaniecmes COURT OF GEORGIA. 





~ Dollner, Potter & Co., vs. Williams. 





By the Court.—Lyon J. delivering the opinion. 


Was the Court right in permitting the witness, John Brooks, 
to testify to the statements made by Enoch Hannum at the 
time of the execution of the mortgage by him to Dollner, 
Potter & Co.? We think not. 

At the time of the execution of this mortgage on the prop- 
erty in controversy by this issue, the mortgagor was in the 
possession of the. same, notwithstanding he had previously 
sold and made a written bill of sale, or agreement in writing, 
for title thereto, to the defendant in error, Gilbert Williams. 

As between Enoch Hannum and Gilbert Williams, this 

ple was good, and could have been enforced by Williams ; 

Ut without a delivery of the property to Williams under 
that agreement, it was not valid as against the mortgage lien 
of the plaintiffs in error, Dollner, Potter & Co., which attach- 
ed thereto immediately on the execution of the mortgage, 
while Hannum was in possession of the same, and before 
the title of defendant in error had completely vested by a te- 
duction of the property to his possession ; unless the plain- 
tiffs in error, Dollner, Potter & Co., had notice at or previous- 
ly to the execution of the mortgage, of the former sale to 
the defendant in error, or, unless the mortgage was fraudu- 
lent; that is, not taken by Dollner, Potter & Co. in good faith 
for the purposes therein specified. 

To overcome this superior lien, or better right, of the plain- 
tiffs in error to the property, it was incumbent on the defend- 
ant in error, Williams, to affirmatively show, either that 
Dollner, Potter & Co., had notice at the time of, or previous- 
ly to the execution of the mortgage, of the former sale to 
Williams, or that the mortgagees took this mortgage in bad 
faith or fraudulently. 

The declarations of Enoch Hannum, the mortgagor, as 
testified to by the witness, John Brooks, at and previously 
to the execution of the mortgage, were offered to prove one 
or both of these facts; they were not admissible for either 





een ake i eer a ee ae 











SAVANNAH, JANUARY TERM, 1860. 751 


———$————— 





— 


a Dollner, Potter & Co., vs. Williams. 


—_—— 


purpose, that is, to prove notice, or show fraud, for the rea- 
son, that the persons to be affected by such declarations, 
Dollner, Potter & Co., were not present, and assenting to the 
truth of such statements, which would be necessary before 
they would be evidence against them ; hence the Court ought 
to have rejected these statements. It was argued by counsel 
for defendant in error, that, inasmuch as Dollner, Potter & 
Co, were not present at the execution of the mortgage, but 
that Hannum had the mortgage prepared, and executed it 
himself in their absence, he is to be regarded as their agent. 
Not so. For all that we know, this mortgage was prepared 
and executed by Hannum, under an express agreement be- 
tween himself and the mortgagees, that he would do so to 
secure his indebtedness to them, and in the absence of any 
explanauon whatever of the circumstances, we would pre- 
sume such to be the fact. Now, it would be strange, if one, 
in the literal fulfilment of his agreement with these parties 
in executing this mortgage, could charge it at the time, by 
his mere declarations, with such notice, or fraud, in the ab- 
sence of those to whom the mortgage was given, as would 
defeat the object of the deed entirely; for this would be the 
effect of the admission of this sort of evidence. See what 
injury might result from it. Concede that Hannum was in- 
debted to Dollner, Potter & Co, in this large amount, looking 
on this mortgage as ample security for their debt, they take 
no steps to coerce its payment, relying upon this property as 
their only. security; and when they attempt to avail them- 
selves of its benefits, they are met and defeated by statements 
of which they were ignorant, and which had no foundation 
in truth, 





It is urged again, that they are admissible as parts of the 
res geste ; that is true, and it would be for that reason that 
they would be admissible against the deed itself, if Dollner, 
Potter & Co. had been present, and admitted thetruth »” the 
statement, or if it was important to enquire into Hany: m’s 
reasons for making this mortgage, but it is not; for how:-ver 
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fraudulent may have been his intent in making the mort- 
gage, yet if Dollner, Potter & Co. were no parties to such 
fraudulent intent, but took the mortgage in good faith, to se- 
cure a bona fide debt from Hannum to themselves, then the 
deed is good, and not affected by the fraud of Hannum. 
So the Court erred in admitting this evidence against the 
objection of counsel for plaintiff in error, and ought to have 
granted a new trial in said cause, for the reasons given above, 
on the first, second, third, fourth, ninth, tenth and thirteenth 
grounds of the motion for a new trial. 

There was error in the charge of the Court as made in 
the fifth ground of new trial, for the reason that there was 
no evidence of possession of the property in defendant in 
error before the Court, previous to the lien of mortgage, to 
support such charge. 

And in the charge as made in the seventh ground, because 
there was no proof of the delivery before the mortgage. 

The charge as made in the eleventh ground of new trial 
was erroneous, because there was no evidence of any fraud 
in the mortgage, (the statements of Hannum, as testified to 
by Brooks, being out of the way,) and that, therefore, was a 
question that ought not to have been left to the jury. 

The Court had under consideration the charge of the 
Court below, set dut in the eighth ground of new trial, as to 
the effect of the defendant in error, standing by in silence at 
the Sheriff’s sale of this property under the mortgage f. /a., 
and when the same was purchased by plaintiffs in error, and 
not forbidding the sale, giving notice of his title, or taking 
any steps to assert it. This question we do not now decide 
because counsel for defendant in error have requested us not 
to do so, and for the additional reason that there is other 
property involved in the litigation, not now before this Court, 
between these parties, that may be affected by a decision of 
this point, and as that question has been but slightly argued, 


we leave that an open question. 
A question of practice was made and argued in this case, 
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which grow out of this fact: The presiding Judge, in sign- 
ing this bill of exceptions, made an addenda of certain other 
evidence, which he certifies was had on the trial, but which 
was not incoporated in the brief of evidence, which had 
been previously approved by the Court, and filed to support 
the motion for new trial. 

Counsel for plaintiffs in error insist that this additional 
evidence incorporated in the Judge’s certificate to bill of ex- 
ception was irregular, and ought not to be considered by this 
Court, as a part of the record of the cause in the Court be- 
low, and we agree with the counsel. The Court below in 
considering a motion for new trial, must confine itself to the 
brief of evidence, as allowed and filed, and, in signing the 
certificate required by law, cannot add any additional fact, 
not incorporated in the bill of exceptions or brief of evidence, 
and when he does so, this Court can not consider it as form- 
ing any part of the record. It is proper here to add, that the 
additional facts certified to by the Judge, if regularly before 
the Court, could not possibly have affected our judgment. 


Judgment reversed. 


Wiis B. Mitten, plaintiff in error, vs, Wi.t1am Woop- 
arp, defendant in error. 


{1.] The warrant for a survey of land upon an application under the head rights 
laws of this State, must be sufficiently certain, in its description of the lands 
to be surveyed, giving “the buttings and boundings,” so that the surveyor can 
identify and enter upon the particular lands to ve surveyed from the descrip- 
tion given in the warrant. 


VOL, Xx1x——48 
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[{2.}: Upon the trial of a caveat to an application for a grant of lands, in the Sa- 
perior Court, after the warrant for survey has been rejected by the Court for 
an insufficient description of the land, under the statute, such application can 
not be aided or sustained by proof of any external facts, such as that the 
applicant is in possession of the land surveyed, or that he has, since the issu- 
ing of the warrant, obtained a grant for the same land, on a former applica. 
tion, but the whole proceeding should be dismissed. 





Caveat to survey and grant of land, in Emanuel Superior 
Court. Before Judge Hott, at September Term, 1859. 


This was an application by William B, Miller, under the 
head rights laws for a survey and grant of a certain parcel of 
land in Emanuel county, under a warrant issued by a Jus- 
tice Court of said county, in favor of Berryman Doughtey, and 
by Doughtey assigned to Miller. The warrant bears date 4th 
June, 1853, and authorizes and requires the county surveyor 
to admeasure and lay out a “tract of land which shall con- 
tain one thousand acres in said county, adjoining lands of 
W. B. Miller and others, taking special care that the same has 
not heretofore been laid out to any other person or persons,” 
&c. This warrant was assigned and transferred by Doughtey 
to Miller, 23d August, 1853. 

To this application, Woodard entered his caveat and ob- 
jected to said survey and grant on the grounds: 

1st. That the warrantto one Henry Warner, which had been 
transferred to caveator, for the same land, was of older date 
than the warrant under which Miller was proceeding. 

2d. That Miller had already granted more land than by 
Jaw he was entitled to grant. 

This caveat was traversed by Miller, who answered that 
said land was his property; and further, that said land was 
granted to him on the 12th day of December, 1853, it having 
been surveyed by the county surveyor, the 28th February, 
1839, and that he had been in the peaceably and legally ac- 
quired possession of the same since that time until the filing 
of this caveat, and being so in possession he submits and 
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claims that he has the right to survey and take outa grant 
for the same, and that caveator has no rights in the premises, 

The case being submitted to the jury, caveator moved to 
strike out all that portion of Miller’s answer which relied on 
his possession and grant to have and maintain his right to 
said survey and grant, which motion the Court refused, 

Counsel: for Miller then offered in evidence the warrant 
under which he had his last survey made, being the warrant 
issued by the Court of Justices aforesaid. To the introduc- 
tion of which caveator objected, on the ground that it did 
not contain a sufficient description of the land to be survey- 
ed. The Court sustained the objection-and excluded the 
warrant, and counsel for Miller excepted. 

Miller then offered said warrant as color of t'tle, together’ 
with proof of possession of the land. Caveator objected. 
The Court sustained the objection, and excluded the evi- - 
dence, and counsel for Miller excepted. 

Miller then offered in evidence a plat and grant from the’ 
State to himself, dated 12th December, 1853, (the warrant 
dated 7th January, 1839, and surveyed 28th February, 1839,)* 
and which covered the premises in controversy. To the in- 
troduction of which caveator objected, and which objection 
the Court sustained aud repelled the testimony, and counsel 
for Miller excepted. 

The Court thereupon dismissed the case, and gave judg- 
ment against Miller for the sum of eighty-one dollars and 
ninety-two cent. costs. To which order and judgment coun- 
sel for Miller excepted. 


Wm. B. Gavupen, for plaintiff in error. 
4 


Joun ScuHLey, contra. 


By the Court—tLyon J. delivering the opinion. 


On the trial of the caveat in the Court helow, we think it 
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was right in rejecting the warrant of survey. The descrip- 
tion of the lands intended to be surveyed, as expressed in 
the warrant, was “a tract of land which shall contain one 
thousand acres in said county, adjoining lands of W. B, 
Miller and others.” This description was not a sufficient 
compliance with the Act of 1783, Cobb’s Dig. 667, requir- 
ing that the warrant to survey land under head rights shall 
describe the buttings and boundings of the land as particu- 
larlyas may be. The object of the statute was that the war- 
rant should contain such a description of the lands intended 
to be surveyed as would identify them ; that the record to be 
made by the Clerk of the application, “ specifying the bué- 
tings and boundings of the land contained in the same,” 
should amount to something more than a mere notice that 
an application had been made, and a warrant issued ; that 
the record should give such description of the particular 
lands, for the survey of which the warrant issued, as would 
give other persons notice of what lands were intended to be 
surveyed; and of course the record could only follow the 
warrant. The warrant is an essential link in the chain of 
events to the obtaining a grant, and the description must be 
sufficiently certain to enable the surveyor to enter upon the 
particular tract authorized to be surveyed, and intended to 
be granted; the description given in this warrant is not suf- 
ficient for any purpose; the land to be surveyed adjoins 
land of W. B. Miller and others. What others? who is in 
the possession or occupation of any lands that adjoin the 
tract to be surveyed? This warrant does not show. Con- 
cede the fact that Miller owned but one tract, and was in 
the possession of that, on which side of him does the tract 
intended to be surveyed lie? Is it north, south, east or west? 
The warrant is silent. But suppose that Miller owned a 
dozen or more tracts in different parts of the county, which 
one of the tracts must this adjoin? And if the warrant is 
good in this case, it would be in any other. So we say that 
the description in the warrant did not answer the require- 
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ments of the statute, and the Court did right to reject it. And 
the warrant being rejected the whole proceeding was dispos- 
ed of. 

The offer of the applicant to prove that he was in posses- 
sion of the land surveyed, might have been a circumstance 
to aid the application before the justices, and to have been 
inserted in their warrant, but it was improper to cure or aid 
a defective warrant. 

Neither could the offer to show that a grant had already 
issued to this applicant, on a different application, remedy 
the difficulty. This latter application was a proceeding to 
obtain a grant for certain lands, and it must stand or fall on 
its own merits; and so must the grant already issued. If 
that grant was a good one, this proceeding was unnecessary, 
and onght to have been dismissed; if it was not a good one, 
it should not be allowed to aid in procuring one that would 
be good. The warrant for a survey must stand or fall on-its 
own merits; as it was issued by the tribunal appointed by 
law for that purpose, it cannot be amended or supported by 
any collateral or outside circumstance in another Court. 

The case itself, is of noimportance, and the parties them- 
selves entitled to but little consideration from the Court, as 
from the facts of the record, one of them is an intermeddler 
in a matter in which he had no interest; and the other is 
interrupting the Court with an application for lands, for 
which according to his own account, he has already a grant 
from the State; and for this reason Judge Srepuens is of the 
opinion that the costs (the only thing now in controversy) 
ought to be divided between them. But as the case is now 
out of Court, and no error has been committed in disposing 
of it, we will let it remain ont. 


Judgment affirmed. 
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Joun CarTLepGE and Wire, plaintiffs ia error, vs. Jonw M. 
Curuirr and WIzE, defendants in error. 


[1.] Elcey Jones, a feme soie, possessed of an estate of land and negroes, in her 
own right, being about to marry, makes a marrage settlement. by which the 
whole estate is conveyed absvlutely and irrevocably to a trustee, for the sup- 
port and clothing of herself and family (in which 1s included Mary S., an in- 
fant daughter by a former marriage, sc long as she continued single and a 
member of the family) and at the death of the said Elcey, the estate to go to 
certain named children by a former marriage. The marriage takes place, 
and the husband takes possession of the property embraced in the marriage 
settlement, and becomes by appointinent the guardian of the infant Mary S&., 
who was entitled to a considerable estate in her own right. 

Held, That the provision in the marriage sctilement for the clothing of Mary S., 
while she remained a member of her mother’s family, and previous to her 
intermarriage, was good as an executed trust, and a Court of Equity-will 
compel its execution in her favor. 


[2.] That the guardian, having possession of such sett'ed estate, was bound te 
provide the clothing of his ward out of that trust estate, instead ofthe ward's 
independent estate. 

{3.] A guardian is entitled to at leasttwo and a half per cent. commissions on 
all interest that accumulates in his hands,on balance in his hands due the 
ward, notwithstanding his tailure to make any statement thereof in his annu- 
al returas. 

[4.] A guardian who, in his answers to a bill filed against him for an account, 
appends a s‘atement of the annual balances due by him to the ward, with a 
calculation of interest credits, or showing what he estimates the balanceto be 
is not entitled to have such statement or calculation to go to the jury as evi- 
dence, tf for any purpose. 

[5.] An allegation in an answer, not in response to any charge in the bill, and 
unsupported by proof, is not to be considered by the jury as evidence. 


In Equity, in Columbia Superior Court. Tried before 
Judge Hott, September Term, 1859. 


This case came before this Court, and was heard upon the 
following bill of exceptions: 


Jonun M, Curuirr and Wire, ) 
vs. t Bill for discovery and se 
Joun CartiepGe and Wire, J tlement. 


Be it remembered, that at the September Term of said 
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Court, on the eighth day of said month, and during said 
Term, in the year eighteen hundred and fifty-nine—the Hon- 
orable William W. Holt, presiding Judge of said Court—the 
above stated cause, being an equity proceeding, by John 
“M. Cutliff and Mary S., his wife, former ward of the defend- 
ants, against John Cartledge and Elcey, his wife, as former 
guardians of the said MaryS., and for discovery, account and 
settlement of said guardianship, and there being a special 
jury regularly empanneled to try the issue between the par- 
ties, and the parties being each represented by counsel— 

Ist. The counsel for the complainants insisted, before the 
Court and jury, that the sums of money charged by defend- 
ants, (as by their annual returns, and appended to the bill,) 
against the complainant, Mary S., for clothing during her 
infancy, should not be allowed; because, that by an ante- 
nuptial contract between the defendants, which was also ex- 
hibited to the bill, and by which Johu W. Reid was consti- 
tuted agent or trustee, the support and maintenance of the 
ward was provided for out of the trust estate of the said El- 
cey, which was settled to her use, excluding the marital 
rights of the defendant, John. 

The defendant, John, by his answer, and before the Court 
and jury by his counsel, insisted and contended, that the 
trust estate of his wife never yielded any income or profit, 
but was inadequate to the support of the family charged up- 
on it, and that he, defendant, had annually to advance the de- 
ficits of the estate from his private resources; but that during 
the time contemplated by said settlement, in which the said 
‘Mary S. was to have been a beneficiary under the same, she 
with the rest of the family had her full share of such articles 
as were prepared at home, and her board, lodging, &c.; ‘the 
articles purchased and charged to her, by the guardian, be- 
ing such as were not manufactured at home, and there being 
no funds of the trust estate to purchase them, and “that the 
defendant, John, being the guardian, and having the funds 
of the ward in hand, was liable for the support, maintenance, 
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&c., of the ward, and for the payment of the same out of the 
funds in his hands”? And so counsel for defendants asked 
the Court to charge the jury; which charge, as asked, the 
Court refused to give, but in lieu thereof charged the jury: 
“ That if they found a fund in the hands of the said John, 
chargeable with the support, &c., of the ward, the defendant 
was bound to have discharged those expenses from said trust, 
and not from the funds of the ward in his hands.’ To-the 
refusal of the Court to give said charge as asked, and the said 
charge as given by the Court, counsel excepted. 

2d. In the further progress of the trial of said issue, the 
defendants contended, “ that if the trust estate of the defend- 
ant, Elcey, was liable for the clothing of the complainant, 
Mary S., that estate should be pursued in the hands of the 
trustee;” and so asked the Court to charge the jury; which 
said last named charge, as asked, the Court refused to give; 
and in lieu charged, “that if the jury found from the evi- 
dence, that there was a fund in the hands of the defendant, 
John, belonging to said trust estate, he was bound to pay for 
the clothing of the ward, Mary S., from the trust estate, and 
not from the funds of the ward, in his handsas guardian.” 
And to which refusal to givesaid last named charge, as asked, 
and the giving of said charge as mentioned, in lieu thereof 
by the Court, counsel for defendants excepted, 

3d. In the further progress of the trial of said issue, before 
the Court and jury, counsel for the defendantscontended and 
insisted, “that the defendant, John, was entitled to a com- 
mission of not exceeding ten percent. on all interest made on 
the funds of the ward, in his hands as guardian, and that it 
was not absolutely necessary that he should have returned 
in his annual returns, the amount of interest for each year; 
and that under the circumstances, the jury might allow com- 
missions on interest, not exceeding ten per cent.,” and asked 


. the Court so to charge; which said last charge, as asked, the 


Court refused to give, and in lieu thereof charged the jury, 
that commissions on interest, made by a guardian, on funds 
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loaned out, not exceeding ten per cent., nor less than two and 
a half per cent., might be allowed to guardians, and of which 
statements were made in their annual returns to the Court 
of Ordinary; but not in such acase as the one then at issue; 
where there had been no statement of the same in the re- 
turns.” And to which last mentioned refusal to give the 
charge as asked, and to the charge as given in lieu thereof, by 
the Court to the jury, the counsel for defendants excepted. 
4th. And in the further progress of the trial, the counsel 
contended, that the defendants being called on for an ac- 
count and showing of their actings and doings, with a dis- 
covery as tothe same, as guardians for the said Mary S., 
“that the original and amended answers, with the exhibits to 
them annexed, were responsive to the bill, and as such were 
proper evidence to be submitted to the jury; one of said 
exhibits containing a recapitulated statement of the interest 
made on funds of the ward; andthe amended answer set- 
ting forth the loan by the guardian, of all funds which came 
to his hands, of the ward, and the crediting her with interest 
on the same.” Which said last named charge as asked, the 
Court refused to give to the jury, and in lieu thereof charged 
the jury, “that the facts set forth in said amended answer, 
and in said exhibit to the original answer, were not evidence 
to be considered by the jury, further than the same appeared 
by the returns to the Court of Ordinary,and were mere alle- 
gations by defendants, which were required to be sustained 
by proof.” And to which refusal to give said last named 
charge, as asked, and the giving of the charge in lieu thereof, 
by the Court to the jury, counsel for the defendants excepted. 


J.C. & C. Syzap; and Miriers & Jackson, for plaintiffs 
in error, ' 


R. Toomss; and Wa. M, Kezss, contra. 
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By the Court—Lyon J, delivering the opinion. 


John Cartledge and his wife Elcey, previous to their in- 
termarriage in 1836, executed an antenuptial settlement, in 
which, after enumerating the wife’s property, intended there- 
by to be settled and secured, and constituting John W. Reid, 
trustee and agent of the said Elcey, is to be found the fol- 
lowiug provisions, “in whom (the trustee and agent) it is 
intended that all of the above property, its interest and value, 
shall absolutely vest in law, irrevocably, to be by him used 
for the furtherance ,of its value, reserving to herself, family 
and other family, as he added to hers, including Rebecca 
Cartledge and Jane Cartledge, when not boarded out, and 
their clothing while in single state, a competent and decent 
support during her the said Elcey Jones’s natural life; at her 
death the above property, its increase and value shall be 
divided equally between her children by a former marriage, 
to-wit: James Pace, Susan Avery, and Lavinia Pace.” At 
i the time of the execution of this settlement, Mary S., a 
| daughter by a former marriage with one William Jones, and 

one of present complainants, was an unmarried infant, and 
member of the family of the said Elcey, and within that 
provision of her mother’s marriage settlement, which relates 
to the clothing and support of her family while she remain- 
ed single, out of the property embraced within the marriage 
settlement; she also possessed an independent estate which 
she derived from her father William Jones’s will. 

After the marriage of plaintiff in error, John Cartledge 
became the guardian of Mary S., and so continued up to her 
intermarriage with John M. Cutliff, and, as guardian during 
the time, managed and controlled the property that belonged 
to her, and made annual returns of the receipts and disburse- 
ments by him, showing the balance he admitted in his hands 
at each return, but made no statement of the interest accu- 
mulated on such balance, or how the funds in his hands 
were employed. Amongst other articles of charges against 
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his ward, returned and allowed by the Court of Ordinary to 
- his credit as guardian, were different articles of wearing ap- 
parel, purchased for Mary S. his ward, while she was afeme 
sole, that amounted in the whole to some six or seven hun- 
dred dollars, This bill was filed by John M. Cutliff and his 
wife, Mary S., against the plaintiffs in error, for an account, 
as former guardian of the complainant, Mary S., and in the 
bill they charge in substance, that all the charges made by 
Cartledge, as guardian, against the said Mary S., while his 
ward, for wearing apparel, were improper charges, and ought 
not to be allowed him in this account, because she was en- 
titled, under the marriage settlement between him and her 
mother, to have her clothing out of the separate property of 
her mother, embraced in the marriage settlement, all of 
which was in his hands, and had been from its execution; 
aud that it was the duty of the said Cartledge, as her guar- 
dian, to see to it, that she got the benefit of that provision in 
her favor, and, having supplied the clothing, he had no right 
to reimburse himself out of her independent property, but 
to look alone to that estate in his hands which was so charg- 
ed for her benefit. 

To this charge, the plaintiffs in error, after admitting the 
marriage, the marriage settlement, the guardianship, and 
charges for clothing, &c., respond, denying that complainants 
or either of them had, or ever could take, any interest or 
rights in or through the same, (the marriage settlement,) 
and they insist that if any of the provisions of said contract 
have been violated by said John, (which is denied,) it is not 
for the complainants to call him to account therefor, but if 
liable to any person or persons, it would be to John W. Reid, 
trustee for his wife, and to the remaindermen. 

Defendants further answering, say, that the trust estate 
yielded no income for the payment of these charges, but 
that it was an expense to the defendant, John. Here the 
parties were at an issue. The case was submitted upon the 
bill and answer, to which was appended a copy of the re- 
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turns made to the Court of Ordinary of Columbia county, 
by plaintiffin error, as guardian for complainant, Mary S, 

The plaintiffs in error, by their counsel, requested the 
Court to charge the jury: 

Ist. “That the defendant, John, being the guardian, and 
having the funds of the ward in hand, was liable for the 
support, maintenance, &c. of the ward, and for the payment 
of the same out of the funds in his hands.” 

2d. “ That if the trust estate of the defendant, Elcey, was 
liable for the clothing of the complainant, Mary S., that estate 
should be pursued in the hands of the trustee.” 

We do not know that we exactly comprehend what was 
meant by plaintiffs in error, in the first request, but under the 
pleadings, and as the question was argued before us, we un- 
derstand the object to have been to deny the right of com- 
plainant, Mary S., to her clothing out of the separate estate of 
her mother under the marriage settlement, although that es- 
tate was in her guardian’s hands at the time, and although 
it was expressly provided in the marriage settlement, that she 
should have her clothing from this estate; on the grounds 
taken in the answer: 

Ist. That the said Mary S. being a volunteer under that 
marriage settlement, and not within the influence of the 
marriage consideration, could not ask for an enforcement of 
any provision contained in it for her benefit. 

2d. Because the trust estate yielded no income or profits 
to cover this charge. 

This understanding of the first request, certainly covers 
he whole issue on that point. 

The Court refused the request, and charged, “that if they 
found a fund in the hands of the said John, chargeable with 
the support, &c. of the ward, the defendant was bound to 
have discharged these expenses from said trust, and from 
the funds of the ward in his hands.” 

Was there any error in the refusals of the Court to charge 
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as requested, or in the charge as made by the Court to the 
jury, under the circumstances of this case then in issue? 

We think that it is true that the complainant, Mary S., 
although a child of the settler, Elcey, by a former marriage, 
was not within the consideration or influence of the marriage 
between the plaintiffs in error, and whatever provision was 
made in that marriage settlement for her, she takes as a vol- 
unteer, for, itis well settled, that the only persons within the 
scope or influence of the marriage consideration, are the 
wife, and the issue of the marriage. 

As a volunteer, will this Court enforce the provision crea- 
ted by that settlement, for her benefit against these parties 
who made the settlement? And that question depends en- 
tirely upon another question, that is, whether the trust or 
provision for the benefit of this complainant is executed or 
executory. 

If the antenuptial conveyance in favor of Mary S., as one 
of the family, between the plaintiffs in error, was incomplete 
in its terms, and was, by reason thereof, inadequate to vest 
the rights and provisions therein intended to be vested and 
secured to the different persons named, or in other words, 
required or contemplated some other act to be done as a strict 
settlement, or new conveyance to carry out, and complete 
the expressed intentions of the parties making the same, and 
was, by reason thereof, executory, then it is settled law, that 
a Court of Equity will not, on the application of one like 
complainant, who is a volunteer, and not within the influ- 
ence of the marriage consideration, lend its aid to enforce a 
performance of such intention in her favor. 

On the other hand, if the trust created by this marriage 
contract for the benefit of Mary S., the complainant, is an 
executed one; that is, if the right is fully and completely 
vested in her by the instrument itself, and nothing more is, 
or was necessary to be done to secure the same, or was con- 
templated by the parties, at the execution of the same, to be 
done, in order to secure this benefit to her, then a Court of 
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Equity will compe! its execution, for it is a right that is good 
atlaw. This principle is too well settled to admit of a 
doubt; there is scarcely any conflict of authorities on the 
subject, if any at all. 

The case of Merritt vs. Scott, in 6th Ga. Rep., 563, read 
and relied on by counsel for plaintiffs in error, is not in con- 
flict, There the instrument before the Court was by the 
parties to the same called “marriage articles,’ and so they 
were treated by the Court. The question whether the limi- 
tations were executory or executed, was not made or consid- 
ered by the Court, and all the authorities referred to by the 
Court in support of that decision, were in reference to either 
marriage articles, which from their very nature, contemplate 
a subsequent settlement to carry out the intentions they ex- 
press, or executory trusts. 

The same instrument was before the Supreme Court of 
the United States, in 9 How. 196, and there the Court said, 
that although the parties had styled the paper “ marriage ar- 
ticles,” yet, as they had by its terms, disposed of the whole 
estate, and nothing was left to be done to carry that inten- 
tion into effect, the limitations were good as executed trusts, 
and the Court would compel an execution, notwithstanding 
the parties who sought to enforce the same were volunteers. 

Here is the distinction; when parties, in contemplation of 
marriage, express an intention by marriage articles, or other- 
wise, to make a settlement, but do not in fact execute a legal 
settlement, a Court of Equity will compel a settlement, ac- 
cording to the expressed intention, in favor of those who are 
within the consideration that influenced that intention, such 
as the wife or issue of the marriage, but will not do so, at 
the instance of those who are mere volunteers, or who do 
not stand in that relation to the marriage consideration, for, 
as to such parties, the expressed intention in their favor is 
voluntary, for the performance of which the settler is under 
no moral or legal obligation, hence the Court will not com- 
pel a performance; but when an actual legal settlement has 
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been made, and the rights of the parties vested, and, as in 
this case, there is nothing for the Courts to do but to compel 
an execution, this they will do. 

With this understanding of what the law is on this sub- 
ject, let us look to the instrument, under which the complain- 
ant, Mary S., claims this provision, and we find on an exam- 
ination, that. it is a strict marriage settlement; the whole 
legal estate is conveyed to a trustee absolutely and irrevoca- 
bly, with such trusts engrafted on it, as cover the entire es- 
tate; in trust during the life of the intended wife, and for the 
support-and clothing of herself and her family, including 
the complainant, so long as they remained single and mem- 
bers of her family, and at her death, the whole property to 
be equally divided between her children, James Pace, Susan 
Avery, and Lavinia Pace, and their children. This disposi- 
t.un of the entire estate was as complete, and the settlement 
as perfect, asa Court of Equity could makeit, taking the 
legal title from where it was before, and carrying it where 
the parties intended to, and did carry it by that deed. Then 
the trusts were executed and binding on the parties to it. 

And why should they not be? At the time of this settle- 
ment, the property belonged to the plaintiff in error, Elcey, 
in her own right. She had the power to do with it as she 
pleased; to give a part, or the whole to whom she pleased ; 
and having charged this property with this provision abso- 
lutely, without reserving any power of revocation, for the 
benefit of complainant, Mary S., how can she or her husband 
revoke or cancel that conveyance, when it is not charged to 
have been obtained by undue influence or fraud? If this 
provision is not good, and cannot be enforced, neither can 
the limitation over in favor of the remaindermen, for they 
all stand on the same footing. The Paces are children by 
one marriage; the complainant, Mary S.,by a second. The 
one is not more meritorious than the other, the provision for 
the one is as perfect as the other, though of a different char- 
acter, Should we refuse to compel an execution of the pro- 
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vision in this settlement for the complainant, Mary S., the 
effect of our decision would be to defeat the whole purpose 
of this settlement, except the provision for the support of the 
wife during life; and before we did this, the case would have 
to be a very plain one. But viewing this conveyance as an 
actual legal settlement, and it is so, beyond all question, its 
limitations and provisions are good against the settlers, (2A. 
on Mar. Sett, 144,) and they have no means of annulling it. 
7b. 183-4, and cases cited. 

But it is objected further, that the separate property of the 
mother, out of which this provision was to come, did not 
yield a sufficient income for that purpose; to this we an- 
swer, that this fact does not appear to be so. The answer of 
defendants in this particular not being in response to any 
charge in the bill, and not supported by any proof, the de- 
fendants were not entitled to the benefit of that objection. 

Speaking for myself, however, I can say, that I see noth- 
ing in the marriage settlement, that limits the right of cloth- 
ing and support out of this property of Mrs, Cartledge and 
her family, to the income or profits derived from its use. The 
remaindermen are not more the objects of this settlement, 
than are the wife and her family. They stand on no better 
footing; are only to take what is left after the property has 
subserved these objects for which it was first appropriated. 

It follows from this view of the marriage settlement, that 
the complainant, Mary S. had a right to have her clothing 
out of this separate property of her mother, and having this 
right, it was the duty of the plaintiff in error, John, as her 
guardian, to secure to her the benefit of that right, and hav- 
ing done so, he cannot reimburse himself for such expendi- 
ture out of the fundsin his hands belonging tothe com- 
plainant, but must look alone to the separate estate. 

Nor is it necessary for the complainant to follow that trust 
estate in the hands of the appointed trustee, for it is not 
there, nor has ever been. Had the property been in his 
hands while these charges were being incurred, and he had 
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refused to pay them, then it would have been the duty of 
the plaintiff in error, John, as the guardian of complainant, 
to have compelled him to do so. 

The charge of the Court, that commissions on interest 
made by a guardian on funds loaned out, not exceeding ten 
per cent., nor less than two and a half per cent., might be 
allowed to guardians, and of which statements were made in 
their annual returns to the Court of Ordinary, but not in 
such a case as the one then in issue, when there had been 
no statement of the same in the returns, “excluded the 
guardian from all commissions on the interest account, and 
was in conflict with the construction put by this Court on 
11th section of the Act of February 29, 1764, in Royston vs. 
Royston, decided at Macon, June Term, 1859; it being the 
opinion of this Court, that the guardian is entitled to a com- 
mission of at least two anda half per cent. on all sums of 
interest, with which he is chargeable, whether any state- 
ment thereof has been made in his returns or not. That 
charge was therefore erroneous, but as two and a half per 
cent. for paying out this interest, was all that the plaintiff in 
error was entitled to, and all that he was deprived of by this 
charge, and as $13,000 covers the amount of interest esti- 
mated by the jury against him in their verdict, as was con- 
ceded by counsel for both parties in the argument before us, 
the complainants must remit from the amount of the find- 
ing, two and a half per cent. on said amount of $13,000, 
which is $325, and thus reduce the verdict to that extent, or 
a new trial must be granted on this ground ; but if complain- 
ants remit this amount of $325 from the verdict and decree 
as rendered in this cause, then the judgment of the Court 
below for the balance of said verdict must stand affirmed. 

Counsel for plaintiffs in error, further requested the Court 
to charge, “ that the original and amended answers, with the 
exhibits to them, were responsive to the bill, and, as such, 
were proper evidences to be submitted to the jury, one of 
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the exhibits containing a recapitulated statement of the in- 
terest made on the funds of the ward, and the amended an- 
swer setting forth the loan by the guardian of all funds 
which came to his hands, of the ward’s, and the crediting her 
with interest on the same ;” the Court refused so to charge, 
but did charge “that the facts set forth in the amended an- 
swer, and in said exhibit to the original answer, were not 
evidence to be considered by the jury, further than the same 
appeared by the returns to the Court of Ordinary ; and were 
mere allegations by cefendants which were required to be 
sustained by proof.” 

Upon a careful exc nination of the original and amended 
answers, we find that the only effect of this refusal and 
charge as made, was io exclude from the jury as evidence, 
the allegation in the amended answer, that “all sums of 
money received by him for, and on account of the said Ma- 
ry S., as her guardian, were loaned out by defendant from 
time to time, and the interest received thereon accounted for 
in his return to the Court of Ordinary.” This allegation was 
not in response to any allegation in the bill, and was sup- 
ported by no proof beyond the returns, and in that case the 


jury were directed by the Court to consider the allegations as 


evidence. Another thing excluded from the jury as evi- 
dence by this direction, was a statement of the annual bal- 
ances, as shown by defendants, together with the amount of 
interest due on each balance as calculated by defendant to 
the bill. In other words, it was a calculation prepared by 
defendant or his counsel, of what he admitted was the bal- 
ance due by him to complainants, or rather what the com- 
plainants were due to him, for I believe, by this calculation, 
he brings them in debt to him. 

To ask that such a statement or calculation should go to 
the jury at all, even as pleading, was asking a great deal, 
more, indeed, than I think he was entitled to; for it was cal- 
culated to,and might have misled the jury; but to ask that 
the jury should take that ez parte calculation as evidence 
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was too much. There was no error in refusing the request, 
or in the charge as made. 

So the judgment must be affirmed, provided the complain- 
ants remit from the amount of the decree the sum of $325 
for commissions on the $13,000 interest; if the complain- 
ants fail or refuse to do this, then a new trial must be gran- 
ted on that ground. 


Judgment affirmed, on conditions, 











SS Se ee ee oe om . Sn TN ren a RT oars ca ATR oj anene Te een ERR a a 





iy 











INDEX TO VOLUME XXIX. 


ABATEMENT. 
See Actions, 1, 2. 
ACTIONS, 


1, An action of deceit, being necessary in form ez de- 


licto, dies with the defendant. Newsom, ex’or, vs. © 


Jackson, - - - - - 
2. Whether it dies with the plaintiff? Query. Jd. 


3. An action was brought on an instrument in the fol- 
lowing words: “$177, Onor by the 25th Dec., 1855, 
I promise to pay B. J. Wilson, or bearer, one hundred 
and seventy-seven dollars, with interest from date, this 
19th June, 1853, for value received; said note to be 
paid out of a certain note I have this day traded to said 
Morrison, on L. B. Perryman, when collected, due at 
the same timeas the above. J.J. Morrison.” There 
was no evidence that the Perryman note had been col- 
lected, or that it might have been collected by the use 
of due diligence. 

Held, That a nonsuit was right. Wilson vs. Morrison. 


4. If plaintiff calls two days before the time when ba- 
con is to be delivered, at the request of defendant, and 
is told that it will not be delivered, because it has been 


69 





7174 INDEX. 





sold to others, no further demand is necessary. Fos- 
ter et al. vs Leeper et al. - - - 294 


5. When one white man employs another to work for 
him, it is not an implication or incident that the em- 
ployer shall pay the employee’s physician’s bills; it 
would require an express contract to create that obli- 
gation. Sweet Water Man. Co. vs. Glover, : 399 


6. A defendant may be sued in the same action in his 
two characters, of executor of the maker of a promisso- 
ry note, and of individual endorser. Roark et al. vs. 
Turner, - - - - . 455 


See Attachment, 1. 
ADMINISTRATORS AND EXECUTORS. 


1. An administrator is not entitled to commissions on 
property turned over by him toa distributee. Zz par- 
te Burney, adnv’r, . - - . 33 


2, A judgment against an administrator for a certain 
sum to be paid out of specific assets in his hands, con- 
cludes him as to the application which is to be made 
by him of thoseassets. Any other application of them 
is a waste, and in a suit against him or his representa- 
tives for such waste, it is no defence to show that there 
are other creditors of the first intestate. Davies vs. 
Flewellen et al., adm’rs, - - - 49 





3. Where the intestate has an estate only for his life, no 
interest in the property can pass to his administrator, 
and the administrator can have no right to bring suit 
for the property, but that right must bein others. Saw- 
yer, adm’r, vs. Flemister, - - - 347 
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4, Where property left by a testator to his children has 
been fraudulently disposed of, by collusion between the 
executrix and the purchaser, the legatees may file a bill 
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in their own name, against the purchaser, the execu- 
trix having died insolvent, and there being no represen- 
tative upon her estate, or the estate of the testator. 
Bledsoe vs. Bledsoe et ai. - - - 


5. A will gave certain slaves to the testator’s wife, for 
her life, with remainder to his children. The wife re- 
linquished her life estate to the children, and divided 
out the negroes among them—she being the executrix. 
She died, and an administrator de bonis non succeeded 
her. He brought trover for some of the negroes. 

Held, That the relinquishment of the life estate, and the 
distribution of the negroes among the remaindermen, 
was evidence of assent to the legacy, and therefore, that 
the executrix, as well as her successor, the administra- 
tor de bonis non, was divested of all right to the slaves, 
and therefore, that he was not entitled torecover in the 
action. Perkins vs. Brown, - - - 


6. In passing upon rival applications for letters of ad- 
ministration, by two persons standing equal in blood 
to the intestate, the facts that one of the applicants has 
been advanced to the extent of his full share in the es- 
tate, and is setting up an adverse claim to property 
which was in possession of the intestate at the time of 
his death, are facts which ought to be admitted in evi- 
dence, and considered. Moody vs. Moody, - 


7. The executor of a will is the proper administrator of 
the whole estate, as well of that part of which the will 
does not dispose, as of that disposed of by the will. 
Venable vs. Mitchell, - “ ~ - 


8. The next of kin of an intestate divided out his whole 
estate among themselves, according to the rule pre- 
scribed by the statute of distributions. Afterwards, an 
administrator was appointed. He failed to make any 
returns of any sort, to the Court of Ordinary. One of 
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heirs applied to that Court to have him removed for 
this failure. 

Held, That if there was no debts, the division by the 
heirs was a good administration of the whole estate, 
although such division was the act of executors de son 
tort ; and therefore, that there was no estate of the in- 
testate left, about which any return could be made; 
and, consequently, that the failure of the administrator 
to make any return, was not a sufficient cause to au- 
thorize his removal. Harris, adm’r, vs. Seals etux. 585 
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See Guardian and Ward, 4, 5, &c. 


AGENTS, COMPENSATION TO. 
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A person who collects funds of a debtor, for the joint 
benefit of himself and other creditors, ought, when that 
fund is distributed by a Court of Equity, to be allowed 
reasonable compensation forthe services of himself and 
lawyers, to the extent to which those services are pro- 
ductive and beneficial. Price vs. Cutts et al. - 143 


AGREEMENTS, REFORMATION OF. 


A written marriage contract is subject to be rectified by 
the verbal contract, which it was to reduce to writing, 
in every case in which not allowing it to be so rectified, 
would be to allow one of the parties to it to perpetrate 
a fraud on the other. Durham et ux.vs. Taylor, ex’or, 166 | 





ADVERSE POSSESSION. 


1. A sale of lands made in the face of an adverse pos- 
session is void. Helms vs. May, - - 121 


2. A possession originating in and continued under a 
mistake or misapprehension as to the true line which 
divides two lots of land, will not ripen into a statutory 
title. Howard vs. Reedy, - - - 152 

















INDEX. 


3. Possession under another is adverse to every body 
but that other under whom it is held. 


AMENDMENTS. 


When enough appears upon the face of a bill to suggest 
to the Court that the complainant is entitled to relief, 
provided the proper allegations were made, leave will 
be granted for that purpose. Wynne ef uz. vs. Alford, 
ex’ Or, - - - - - - 


APPEAL. 


1, Anappeal from the Court of Ordinary, like an appeal 
in other cases, carries up the whole case for a new hear- 
ing on all the legal evidence that can be produced, 
whether such evidence has been produced on the first 
trial, or is first offered atthe appeal trial. Moody vs. 
Moody, - - - - - 


2, An appeal from a confession of judgment, reserving 
the right of appeal, is good, although no juries were in 
attendance on the Court at which the confession was 
made. Melins, Currie §& Sherwood et al. vs. Horne, 


ARREST, EXEMPTION FROM. 


Suitors are exempted from arrest while going to, attend- 
ing on, or returning from Court. Nor does the fact that 
one of them resides out of the State, and who has had 
his adversary arrested, under bail process, previously, 
justify a departure from the practice. Henegar vs. 
Spangler, - ~ - - - 


ARBITRATION AND AWARD. 


1. An award will not be set aside on account of newly 
discovered testimony, when the party has shown no dil- 
igence to obtain it. Dulin vs. Caldwell § Co. - 
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2. A case pending in Court may, by the agreement of 
the parties, be arbitrated under the Actof 1856. Jd. 


3. An award, under the Act of 1856, can only be im- 
peached for fraud and corruption in the arbitrators, Jd. 


4, Where a case is pending in Court, all matters ger- 
main to it may be introduced by way of amendment 
of the pleadings, and be then adjudicated along with 
the original matter, or the whole referred to arbitration, 
and the award made the judgment of the Court, ac- 
cording tothe Judiciary Act of 1799. Barksdale, adm’r, 
et al. vs. Green, - - - - 


5. A controversy, noz in suit, was referred to the arbitra- 
ment of fwo persons, with power to them to choose a 
third, as an umpire. The two made an award, with- 
out having chosen an umpire, and one of the parties 
moved that the award should be made the judgment 
of the Court. 

Held, That as the arbitration was not under either the 
Judiciary Act of 1799, or the Arbitration Act of 1856, 
there was no power or authority in the Court to make 
the award the judgment of the Court. Halloran vs. 
Bray, - - - . “ 


6. A case was referred to three arbitrators, in which one 
of the defences was thestatute of limitations. The ar- 
bitrators, on one piece of paper, made an award in fa- 
vor of the plaintiff in the case, and on another, a state- 
ment that one of their number dissented from the award, 
on the statute of limitations. 

Heid, That the last paper was to be received as evidence 
on the question whether the arbitrators had decided the 
defence of the statute of limitations. 

Held, secondly, That the paper being received as evi- 
dence, it showed that that question had not been deci- 


ded by the arbitrators, and therefore, that the award 
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ought to be rejected. Cameronet al. vs. Castleberry 
et al. . ° < ‘ ‘ : 


7. In an arbitration, if evidence prejudicial to one of the 
parties gets before the arbitrators, without the knowlege 
of that party, and is considered by the arbitrators, and 
the award is against that party, the award ought to be 
set aside. Jd. 


8. If one award is dependant on another, and the latter 
falls, it carries with it the former. Jd. 


ASSIGNEES. 


The assignee of a chose in action, not negotiable, takes 
it subject to all the equities which existed between the 
assignor and themaker. Juck, for another, vs. Davies, 


ATTACHMENT AND ATTACHMENT BONDS. 


1. The defendant in an attachment, has no right of ac- 
tion against the plaintiffin the attachment, for wrong- 
fully suing out the attachment, unless that was done 
with malice and without probable cause; and, in such 
action, when brought, the onus is upon him, the plain- 
tiff in it, to show that the attachment was taken out 
with malice, and without probable cause. Sledge vs. 
McLaren, - - - - . 


2, Attachment does not lie ona promise to pay a certain 
amount in selvent notes, before such promise is due. 
Monroe vs. Bishop, - - - - 


3. Attachment bonds are amendable in matters of form 
under the Attachment Act of 1856. Oliver vs. Wilson, 


4, Where an attachment issues on the ground that the 
defendant absconds, a traverse of the fact is not obnox- 
ious to objection because it sets forth a place where the 
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defendant was publicly living when the attachment is- 
sued, Jd. 


| 5. On the trial of such a traverse, the burthen of proof is 
on the plaintiff in attachment. Jd. 


ATTORNEYS AT LAW. 


1. If one of the attorneys for the plaintiff in judgment 

i collects the judgment, the others may, by motion against 

him, enforce their liens on the money for their fees. 
Smith et al. vs. Goodeet al. - - : 185 


2. One of several of the attorneys for plaintiffsin a judg- 
ment, collected money on the judgment, and was ruled 
by the other attommeys for so much of it as would pay 
their fees. He was properly served with therule. Two 
of the plaintiffs in the judgment came in and defended 
the rule in his place. They appeared by another at- 
torney, and he urged against the motion, amongst other 
things, that his clients had not sufficient notice of the 
motion. He did not say he was not ready, did not ask 
for time, or suggest any thing to call for delay. The 
Court overruled the objection. 

Held, That the Court did right. Jd. 
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3. Hethen requested that the case might be tried by a 
jury. 

Held, That this request ought to have beengranted, /d. 

. 

4. Knowledge of a matter was acyuired by an attorney 
at law, from the plaintiff, during the existence of at- 
torney and client, between him and the defendant. 

Held, That he was competent to testify concerning the 
matter, as a witness for the defendant. Thompson vs. 

is Wilson, - - - - - 539 














INDEX. 
BAIL. 


1. That af. fa. is the first execution issued in a bail 
case, does not discharge the bail. Aycock vs. Leitner, 


2, In a bail case, the Sheriff was the bail and the sci. fu. 
was directed to Coroner, and the Sheriff acknowledg- 
ed service of the sci. fa and waived service of it by the 
Coroner, or any other officer. 

Held, That even if the direction was wrong, this ac- 
knowledgment and waiver,cured the error. Jd. 


3. Since the new bail Act of 1857, giving sureties the 
right of having their principals bailed immediately, 
the surety has no necessity to resort to a ne exeat against 
his principal. Bail accomplishes the same purpose, 
and the remedy on the common law side of the Court 
being equally adequate, a resort to equity will net be 
sustained. Ross vs. Hawkins, adm’r, - . 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 


1, When the maker of a note offers it in evidence to 
prove that he has paid it off, it is incumbent on him 
first to prove that the paper which he offers is the one 
which was in circulation. Mygatt, for another, vs. 
Pruden, - - - - - - 


2. Whenever a protest is not required, notarial expenses 
cannot be recovered. Johnson vs. Bank of Fulton, 


3. Ina suit on a promissory note by the endorsee 
against the endorser, the recovery cannot be reduced 
by showing that the endorsement was made on a sale 
of the note for a less sum than that expressed in the 
face of the note and claimed in the suit. Brnnine J. 
dissenting. Roark et al. vs. Turner, - - 
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4. A note though given on Sunday, and given in a work 
not of “necessity or charity,” is yet, not within the 
Act of 1762, for keeping holy the Lord’s day, and 
other purposes, if it be made otherwise than in the ex- 
ercise of the “ordinary callings” of the parties to the 
note. Sanders vs. Johnson, - - ‘ 


5. A letter written by the drawee to the drawer after 
the draft has been endorsed, and payment refused, al- 
though by its terms a sufficient acceptance, yet it is 
not without other proof available as such to the hold- 
er. Lugrue vs. Woodruff, - - - 


BILLS OF EXCEPTIONS. 


1. Service of a bill of exceptions on counsel who pro- 
cured the decision brought up for review, although he 
may say he had ceased to be counsel before he was 
served, is good service. He can’t cease. Clark et al. 
vs, Pigeon Roost Mining Co. - - - 


2. It is irregular in the Judge of the Court below, in 
signing the certificate to the bill of exceptions required 
by law, to incorporate therein a statement of any ad- 
ditional fact or evidence not included in the bill of ex- 
ceptions, or brief of evidence, filed in support of a 
motion for new trial; nor can this Court, in passing 
upon the questions presented, consider such addenda 
as a partof the record. Doilner, Potter § Co. vs. Wil- 


liams, - - - - - 


BONDS, BREACH OF 


A bond was conditional, to be void, if the obligors paid 
a note endorsed by the obligee, “so that, in no event, 
it”? should “be collected, or attempted to be collected, 


from” him. 
Held, That a collection of the note, from him, or an at- 
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tempt at it, was essential to constitute a breach of the 
condition. Franks et al. vs. Hamilton, . - 141 


BOND. 


An instrument with a scrawl annexed. to the signatures, 
is a bond, without purporting to be such upon its face. 
Harden et al. vs. Webster, Parmelee § Co., - - 427 


BOND FOR TITLES. 


A bond for titles with the purchase paid, is not good 
against a subsequent conveyance to a purchaser for 
value, without notice, and whose deed of conveyance 
has been recorded induetime. -@ilen vs. Holding et al. 485 


CA, SAS. 


When the Term to which a ca. sa. is returnable, is ad- 
journed to another day, a return of the ca. sa. to the 
adjourned Term, will be regular, and will serve as the 
return required, before a scz. fa. against bail can be 
issued. Aycock vs. Letiner, - - - 197 


CERTIORARI. 


Where the Justices of the Inferior Court issue execu- 
tion against the County Treasurer, and his securities, 
improperly, certiorari is not the remedy—such Justices 
not being a Court. Jus. Inf. Court vs. Hunt et al. 155 


CHARGE OF THE COURT. 


1. The Judge is justified in giving a charge respecting 
the credibility of a witness who discloses on the stand 
the fact that he has been guilty of the crimen falsi. 
McDaniel vs. Walker, - - - - 266 
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2. When there is evidence enough to authorize such a 
charge, there is enough to sustain a verdict adverse to 
the credit of the witness, it would be error to present 
to the jury the opportunity of finding a verdict which 
could not stand when found. Jd. 


3. Itis error to charge the jury that circumstances can 
not outweigh positive testimony. Bowie § Co. vs. 
Maddoz et al. - . - - - 


4, It is error to charge the jury, that a deed of gift toa 
slave is superseded by a subsequent purchase from the 
same person, without notice of such deed of gift, in a 
case where there is no evidence of a purchase from the 
same person, and where the deed of gift had been re- 
corded within twelve months after it was made—such 
record being equivalent to actual notice to the subse- 
quent purchaser by our Act of 1838. See Codb’s Dig. 
page 176. Landrum vs. Russell, ~ . - 


5. H.C. L. held the titles to the one-half of a tract of 
land that T. E. B, had bought and paid for, to secure 
himself against loss, on account of T. E. B’s half of 
the expenses that might be incurred in the erection of 
a millonsaid land, that they were building in part- 
nership. Ona bill filed by T. E. B., to compel a con- 
veyance to him, from H. C. L., of his part of the land, 
alleging that his share of the expenses had been fully 
paid to H. C. L., it was no error in the Court to charge 
the jury, on the trial, “that even if they found that 
complainant had not , paid the defendant one-half the 
expenses of erecting the mill on the premises, they 
might still decree against the defendant, a specific per- 
formance of the contract, to convey a moiety of the 
land and improvements to complainant; at the same 
time requiring complainant to pay one-half the said 
expense, or so much thereof as they might find unpaid 
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and due the defendant ;” but such charge submitted 
the question on which they were to pass, on its merits, 
fairly to the jury. Long vs. Brown, - - 628 


6. It is error to charge the jury that if a debtor is once 
shown to be absconding, he continues so until his 
creditors get notice of his new residence. Oliver vs. 
Wilson, “ - - - ~ 642 


7. Where there is no evidence of an absconding, except 
in the manner of leaving a place, it is error to charge 
the jury as to what may constitute an absconding after- 
wards, upon the assumption that there may have been 
no absconding in the leaving. Jd. 


8. When the parties go to trial on the bill and answer, 
and there is no question of fact in issue, and there is 
nothing involved but a question of law, it is not im- 
proper for the Court to instruct the jury to sign a de- 
cree in accordance with the legal or equitable rights of 
the parties. Dwelle, adm’r vs. Roath, ex’or, - - 733 


9, It is error in the Court to charge the jury on a state 
of facts notin proof. Doliner, Potter § Co. vs. Wil- 
liams, - - - - . - 748 


CLAIMS, &e. 


1, When suit is brought against the claimant on his 
forthcoming bond, it is too late to insist that the ap- 
peal was not regularly entered in the proceedings, in 
which the property was found subject. Harden et al. 
vs. Webster, Parmelee & Co. - - - 427 


2. Ina suit upon a forthcoming bond, the execution 
under which the levy was made, is not only relevant 
but indispensable testimony to make out the case, Jd. 


VOL XxIx—50. 
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3. When the forthcoming bond in reciting the execution 
varies, slightly, from the 7. fa. itself, it is a mere ques- 
tion of identity, for the jury to pass upon; or, if it is 
evidently a mere clerical mistake, the Court itself per- 
haps, would have the right so to determine. Jd. 


4. In claim cases, where there is a legal affidavit of 
claim, and also a legal claim bond, a forthcoming bond 
is not necessary to the hearing of the claim—and the 
claim will not be dismissed upon the ground, that the 
Sheriff has turned over the property to the claimant 
without taking a forthcoming bond. Bonner vs. Lit- 
tle, - - - - - - 


5. When a claim is interposed and returned to the 
Court for trial, the proper disposition of it is by a ver- 
dict of the jury, unless withdrawn or dismissed by the 
claimant. Hodges, trustee, vs. Holiday et al. - 


CONTRACTS. 


1. A contract by one to let another have accounts toa 
certain amount off of books that are specified, gives 
that other a right only to select such accounts as he 
may please, and not to have good accounis at all events. 
He may have good ones if he can find them on the 
books; and there is no breach of the contract, unless 
this right of selection is refused tothe promisee. Jor- 
dan vs. Rivers, - - - - - 


2. A promise to pay a part of the debt of another in dis- 
charge of the whole, has no consideration to support it, 
unless that other be a party to the new contract. 
Whelan vs. Edwards, et al. . . - 


3. When a draft is drawn upon one, who is styled 
Treasurer, &c., of an unincorporated Mining Company, 





538 


696 


137 


315 














INDEX. 


and the drawee accepts individually, it may be treated 
by the holder as his personal contract. Lailerstedt vs. 
Griffin, - - : ‘ i 


CORPORATIONS, POWERS OF MUNICIPAL. 


1, A clause in the charter of the city of Albany, confer- 
ring the power in general terms, to pass all by-laws, &c., 
not inconsistent with the Constitution and laws of the 
State, does not confer the power to pass an ordinance 
making it a penal offence to sell spirits in quantities of 
a quart or more, to be drank on the premises where 
sold, this being inconsistent with the Statelaw on the 
same subject. &dams vs. The Mayor of Albany, 


2. A. took out a license from the State, to retail spirits 
in Gordon county, in November, 1858. In December 
thereafter, the Legislature passed an Act authorizing 
and empowering the Common Council of Calhoun, in 
said county, to levy and collect a tax, not less than one 
hundred dollars, upon any retail establishment, &c., in 
that place. 

Held, That the statute was not intended to apply to one 
who had already paid the State for the pivilege of re- 
tailing. Chastain vs. Town Council. of Calhoun, 


CRIMINAL LAW. 


1. The practice of striking a jury in petty offences, 
where the accused is allowed seven challenges, and the 
State five, is now too well settled as an equivalent for 
challenging, to be overruled as an inadmissible practice 
in that particular class of cases. O'Byrne vs. The 
State, - - - - - 


2, Where there is evidence going to impeach a witness, 
it is error in the presiding Judge, after giving a charge 
as to the effect of impeaching evidence, then to express 
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a doubt whether such charge is applicable to the case. 
dd. 


3, On the trial of a person charged with burning a jail, 
the citizens of the county are competent jurors. PaAil- 
lips vs. The State, - - - - 


4, When the Sheriff or his deputy are disqualified to 
summon a jury, the Court may order any disinterested 
person to summon one. Jd, 


5. When a house is consumed by fire, and nothing ap- 
pears but that fact, the law rather implies that the fire 
was the result of accident, or some providential cause, 
than of a criminal design. Jd. 


6. If there are two. persons of the same name, and one 
of them signs that name to notes, with the intention 
that the notes may be used in trade, as the notes of the 
other, itis aforgery. Barfield vs. The Siate, - 

7. The Ist, 9th and 14th sections of the seventh divis- 
ion of the penal code will, perhaps, each apply to the 
case of obtaining goods by passing a forged note. An 
indictment was founded on the 14th. 

Held, That as that was the latest section, and as the 
punishment it prescribes is the lightest, it, at least, was 
operative. Jd. 


8. Under on indictment for keeping a gaming house, 
defendant does not relieve himself by showing that he 
had rented out the house before the gaming was done, 
when it appears that the house was in his possession 
when the gaming occurred. Scott vs. The State, 


9. A defendant on the criminal side of the Court is en- 
titled to a continuance of his case, when it is called 
within a few days after the alleged offence, and he puts 
in an affidavit stating material evidence, which he 
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avers to be in possession of witnesses who are out of 
the county, and whom he had no opportunity to sub- 
pena. Metts vs. The State, - - 


10. An indictment under the Bastardy Act, will not lie 
in one county, when the child was begotten and born 
in another, and when the putative father was arrested, 
brought before the Magistrate, and refused to give bond 
in the latter county. Huff vs. The State, - 


11. The defendant may justify his act in carrying away 
a negro from the adverse peaceable and legally acquired 
possession of another, by showing the consent of the 
true owner. Drumright vs. The State, - 


12. He cannot justify himself by the consent of one who 
he thinks is the owner, unless he be either the true own- 
er, or some other person who truly has, and not merely 
professes to have, authority to grant such consent. dd. 


13. It is not error for the Judge to refuse to have tales- 
men again called, in making up the panel in a crimi- 
nal cause, afier he has ordered the Sheriff to direct each 
talesman to come into Court, and had had proclama- 
tion made that all talesmen were required to come into 


7. 
"yy, 


Court. Lingo vs. The State, - - - 


14, That which is perfectly justifiable on the part of the 
deceased, cannot be any legal provocation to the slayer. 
Ld. 


15. Where a copy presentment appears from the min- 
utes of Court to have been established in lieu of 2 lost 
original, and the defendant is tried on a paper which 
purports to be the original, 

Held, That it does not appear from the whole record, that 
the paper was not the criginal; for the paper itself, 
which isa part of the record, purports to be that original 
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which was once lost, its presence purporting that it has 
been found. Rheinhart vs. The State, - 


16. A general order from the owner, overseer or employ- 
er of a slave, to a vendor of spirits, requesting him to 
let the slave have spirits in reasonable quantity, when- 
ever he wants it, is no justification for furnishing any 
quantity, however small. Jd. 


17. Inan accusation of murder, where the defence turns 
upon the grading of the homicide, the Judge can not 
withhold from the consideration of the jury, any of the 
grades put in issue, either by the argument or the re- 
quested charges; but all of the grades so put in issue, 
ought to be submitted to the jury, along with proper 
instructions as to what constitutes each grade. Jones 
vs. The State, - - - - 


18. In grading the homicide, the jury may consider the 
drunkenness of the accused, at the time of the killing, 
not to excuse, or mitigate, or extenuate his crime, but 
to assist them in deciding, when there was a provoca- 
tion, whether the intention to kill preceded the provo- 
cation, or was produced by it. Jd. 


19. The penalties imposed by the Act of 23d December, 
1833, “to prevent the drawing of lotteries, or sale of 
lottery tickets, in the State,” for a violation of its pro- 
visions, can not be enforced by indictment. Swan vs. 
the State, - - - - - 


20. Upon anapplication for continuance by the accused, 
although the Court determines the showing a good one, 
yet if counsel for the State admit in writing the facts 
expected to be proved by the absent witnesses, before 
the case is actually continued, it is no error for the 
Court then to refuse to continue the case, and proceed 
with the trial. Pournell vs. The State, - 
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21. When the jury have been selected to try the cause, 
and four of them sworn, ard one of the remaining ju- 
rors excused by the Court for sickness, it is not error 
in the Court, after causing the panel to be filled, to re- 
quire the list again to be stricken over, and the cause 
to proceed. Jd. 


22. It is not necessary or proper to declare a mistrial on 
account of the sickness and excuse of one of the select- 
ed jurors, unless the jury have been previously charged 
with the case. Jd. 


22. Ifto kill another with a gun, pistol, or other like in- 
strument, would, under the circumstances, be justifi- 
able homicide, under the penal code, the failure to kill 
will not subject the party to the offence of shooting at 
another, under the Act of 1856. Biggs vs. The State. 


24. Ifa man takes the life of another who attempts the 
seduction of his wife, under circumstances of gross 
and direct aggravation, it is for the jury to find wheth- 
er the case stands upon the same footing of reason and 
justice, as other instances of justifiable homicide enu- 
merated in the penal code. Jd. 


25. When the injured husband meets one, the next morn- 
ing, who has attempted, over-night, the violation of his 
marriage bed, and fires upon him, it is right and prop- 
er to give in evidence the previous occurrence, as a jus- 
tification or excuse for the act. Jd. 


DAMAGES. 


1. The failure to deliver property on the day of sale, 
and within the hours of sale, is a forfeiture of the forth- 
coming bond; and notwithstanding the property is sub- 
sequently taken into custody by the Sheriff, it is not ne- 
cessarily a discharge of the bond; but damages may be 
recovered for any expense which has been incurred by 
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reason of said failure, as well as thedepreciation in the 
price or value of the property, between the first and se- 
cond day of sale. Giddens, use of, §c., vs. Dismukes 
et al.,adm’rs, - TERY - - 


2, Where a party rescinds a contract on account of 
fraud, and seeks damages also, his measure of dama- 
gesis not an equivalent for the violation of parts of the 
contract by the other party, but it is an equivalent for 
the hurt he has received for being inveigled into the 
contract. Atlanta and LaGrange Railroad Co. vs. 
Hodnett, - - - - . 


3. Where a party seeks damages for the violation ofa 
contract by the other party, the measure of his dama- 
ges is not what he has suffered by performing his part, 
but what he has suffered by the failure of the other 
party. dd. 


DEEDS. 


An instrument conveying property in presenti, and hav- 
ing all the requisites of a deed, and delivered by the 
maker to the Clerk, to be recorded as such, is not testa- 
mentary in its character, notwithstanding it declares 
that the property is not to go into the possession of the 
donees, till the death of the donor; especially as the 
paper would be ineffectual as a will, being attested by 
two witesses only. Aloye et al. vs. Kittrell,adm’r, 


DEEDS, PROBATE AND REGISTRY OF. 


1. An afiidavit of a subscribing witness to a deed, that 
he saw the feoffor “assign” it, is not sufficient to au- 
thorize the record of the deed; and arecord made on 
such an affidavit is a mere nullity—is no evidence of 
any thing, but is mere hearsay. Doe,ex dem.,vs. Lew- 
is, tenant, &e. - ~ - - - 
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2, A deed purporting to be signed, sealed and delivered, 
in the presence of two witnesses, was admitted to re- 
cord upon the affidavit of one of them, that he saw the 
grantor sign, seal and deliver the deed at the time, and 
for the purposes therein mentioned; that he saw the 
other sign the same as a witness, and that he signed the 
same as a witness also—each in the presence of each 
other. 

Held, That the probate was suflicient. Green et al. vs. 
Glass et al. - : - - - 246 


3. A deed recorded after the lapse of twelve months 
from its exeqution, is good against another deed from 
the heirs at law of the same grantor, the last being re- 
corded within twelve months after its execution, but 


not executed till after the first had been recorded. An- 


derson vs. Dugas, - - . - 440 


3. A power of attorney, under which a deed is made, is 
a muniment of title, and may be recorded along with 
the deed; but its record is not necessary to the validity 


of the record of the deed. /d. 
DIVORCE AND ALIMONY. 


1. The power of granting temporary alimony belongs to 
the Superior Court, as an incident to its jurisdiction 
over divorces, and not tothe Judge. He cannot exer- 
cise it in vacation; and the husband is entitled to no- 


tice and a hearing before it is granted in Court. Goss 


vs. Goss. - - - - - 109 


2. Attachment, and not jiert facias, is the proper 
mode of enforcing an order for alimony. Jd. 


3. In a libel for divorce, founded on desertion, evidence 
going to show that the desertion was not “ willful,” or 
that the plaintiff was conseuting thereto, is admissible 
for the defendant. Word vs. Word. - 281 
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4. Where the husband has a clear estate of twelve thou- 
sand dollars, twenty-five dollars per month is not exces- 
sive temporary alimony for the wife, nor is five hun- 
dred dollars excessive counsel fees for her, she having 
been of high character previously, and her character 
for chastity being attacked by the defence. Collins 
vs. Collins, - - - - 


5. Confessions of parties against themselves are admis- 
sible in a libel for a divorce, when there is no suspicion 
of collusion. Johns vs. Johns, - : 


6. Ina suit for divorce, the fact that the plaintiff had a 
friendly interview with his wife, and requested her to 
return home and live with him, does not amountinlaw 
to a condonation of the libel. Za. 


7. To a libel for divorce, on the ground of cruelty in the 
wife, she may recriminate the adultery of the plaintiff, 
her husband. Jd. 


DRUNKENNESS. 
See Criminal Law, 17, 18. 
EASEMENT. 


The owner of the land on which the city of Griffin 
stands, laid it out into streets, squares, and lots, some 
of the latter for building lots, some for public purposes, 
some for churches; according to plan. Afterwards, 
the owner sold the building lots at auction, and caused 
it to be proclaimed at the sale, that the lots were sold 
ac ording to that plan. Deeds were made to the pur- 
c.ssers, but nothing of the matter stated in the procla- 
mation, wasputintothem. Afterwards, ten months or 
more, the owner made a deed in fee, to the Baptist 
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church, for the lot set down in the plan for the Baptist 
church. In this deed, nothing was said, as to prevent- 
ing the Baptist church, from using the lot for other 


purposes than those of worship. The Baptist church 


was not, by agent, or otherwise, present at the auction. 
The Baptist church entered on the lot, erected a house 
of worship, and, some time afterwards advertised a 
part of the lot for sale, with a view to raise money to 
build a better house of worship on another part of the 
the lot. Certain lot owners in the city of Griffin, filed 
a bill against the church, to prevent it from so doing. 
They claiming, that they had, in the facts aforesaid, 
an easement in the lot, that it was never to be used for 
any other purpose, than that of a place of worship. 
Held, That the facts were not sufficient, to give them 
a titleto such easement. Chapman et al. vs. Gordon 
et al, - - - - : - 


EJECTMENT. 


1. Dudley drew a lot of land. Before the grant issued, 
he conveyed the land by a warranty deed, to Swift, and 
received from Swift, the purchase money, and Swift 
took, and by himself or his assigns, kept possession. 
After the grant issued, Dudley conveyed the lot, by 
deed, to Hardman—Swift, or one of his assigns, being 
at the time of the conveyance, in possession. This 
younger deed was never recorded. Hardman brought 
ejectment on this younger deed. 

Held, That he was not entitled to recover. Lessee of 
Dudley et al. vs. Bradshaw, tenant in possession, 


2. In ejectment there can be no recovery of the premis- 
es upon a demise from a dead lessor, but there may be 
a recovery of cos/s on such a demise, if the lessor be 
living at the commencement of the suit, though dead 
at the time of the trial. Doe ex dem. vs. Lewis, ten- 
ant, &c. . - - - - - 
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3. If, in ejectment, there is a demise from A. and a de- 
mise from B., and the evidence brings the title into A., 
and then shows a deed from A. to B. there ought not 
to be a nonsuit, whether the deed from A. to B. be 
void or not. Prescott et al. vs. Jones et al. - 


4. Adverse possession of land is notice of the holder’s 
title to all persons who purchase during its continu- 
ance. Helms vs. May, - : - : 


5. A sale of lands made in the face of an adverse pos- 
session is void. Jd, 


6. One joint tenant cannot maintain ejectment against 
another, unless the defendant does something which 
amounts to a disclaimer of the title of his co-tenant, 
or which is inconsistent with his right of property, in 
the premises. Lawton et al. vs. Adams, - 


7. A conveyance of land by one, against whom the land 
conveyed was held adversely by claim of title, is void. 
Cain § Morris vs. Monroe, 23 Ga. Rep. 82, overruled. 
Gresham vs. Webb §& Williams, - - - 


8. Complaint in ejectment not amendable by striking 
out the old plaintiff and substituting another in his 
place. Neai/ vs. Robertson,18 Ga, Rep., affirmed. Zd. 


9. To authorize a plaintiff in ejectment to use the name 
of a third person, as'lessor, he must show that he has 
a bona fide subsisting claim to the premises, and that 
there is a connection between his title and that of the 
party upon whose demise he seeks to recover; or that 
he has the authority of that person, in whom the para- 
mount title is vested, to institute the suit in his name. 
Adams vs. McDonald, - - ‘ ‘ 
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10. To defeat the plaintiff in ejectment, the defenda it 
may show a paramount title outstanding in another, 
without connecting his possession with that title. Swd- 
ton vs. McLeod, - - - - 


EQUITY, JURISDICTION. 


1, Where a common-law suit is pending, and the de- 
fendant in it, files a bill in the same county, against the 
plaintiff, who resides in a different county, asking re- 
lief and injunction, the jurisdiction is good for the 
injunction, but not for the relief. Key & Sheffield vs. 
Robison, - - - - - 


2, Equity will not aid a plaintif inf. fa, to remove a 
cloud from a portion of defendant’s property, when 
there is plenty of other unincumbered property out of 
which the money can be made. Billing vs. Ruther- 
ford, Receiver, - - - - - 


3. If the remedy by habeas corpus is adequate, equity 
ought not to interfere. Massey vs. Sneed, : 


4, A bill by a wife, alleging that her husband, who was 
deeply in debt, had negroes, derived from her by mar- 
riage, going to sale under executions, and alleging an 
agreement under these circumstances on the part of 
her and her husband on the one side, and her brother 
on the other, that her brother should buy the negroes 
at such sale, and after reimbursing himself for his out- 
lay, in pursuance of the agreement, should then con- 
vey the negroes to a trustee for the wife and children; 
and alleging that the brother has bought the negroes 
at prices which were greatly reduced by his making it 
known that he was buying for the benefit of the wife 
and children; aud alleging further that he has reim- 
bursed all his outlay made in pursuance of the agree- 
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ment; and asking a full and specific performance of 
that agreement on his part—is a good bill. Gilmore 
vs. Johnson, - - - - - 67 





5. And in such case the complainant is entitled to any 
overplus of Azre, after allowing the brother all proper 
reimbursements for his outlay in pursuance of the 
agreement. /d. 





6. A perfect equity cannot originate in a contract utter- 
ly void by law. Gresham vs. Webb §& Williams, 320 





7. A bill in equity filed by one who has the equitable 
title, for the purpose of enjoining several common law- 
suits, at the instance of one who has the legal title, and 
ostensible right to recover possession of the property, 
will be retained to avoid circuity of action and un- 

Hi necessary expense and litigation, unless it appears that 

there is a legal necessity for the common law actions 

to proceed—especially after a decree has been had set- 

tling the rights of the parties as the law fixes them. 

Dwelle, adm’r, vs. Roath, ex’or, - - - 733 


EQUITY, PLEADING AND PRACTICE. 


1. A question of contested right of possession cannot 
be settled by an order at chambers, on the affidavit of 
one party and without notice to the other. When such 
an order has been passed in favor of the complainant 
in a bill, and then the bill dismissed by complainant 
without the knowledge of defendant, the latter has the 
right to have the case reinstated in order to have the 
first illegal order set aside. Clark et ail. vs. Pigeon 
Roost Mining Co. - - - : 29 


2. When one party has read in evidence part of a sworn 
bill, it is the right of the other party to read such other 
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parts as illustrates thesame issue. Davis vs. Flewellen 
et al. adm’rs, - - - - - 


3. It is no error to allow a complainant to give evidence 
in mere diminution of the defendant’s proof, although 
the bill contains no allegation covering the evidence so 
introduced by complainant. Gilmore vs. Johnson, 


4, It is not too late, under our equity system, to purge 
an answer of impertinence or scandal, after replication 
filed. Royston et ux. vs. Royston, adm’x, - - 


5. One witness and circumstances sufficient to give a 

clear preponderance against the answer, will suflice 

to overcome the answer. Durham and wife vs. Taylor, 
? 

ex’ ar, - - - - - - 


6, A defendant in chancery can not use his answer as 


799 


49 


82 


166 


evidence for himself in another case, further than he . 


could in the original case, and not in either, unless it 
appears to be responsive to the bill. Daniel vs. John- 
son, - - - - . - 


7. One of two joint complainants has a right under our 
statute to amend the bill by striking his name as com- 
plainant, and inserting itas defendant. Peol and wife 
vs. Morris et al. - - - : 


8. A Court of Chancery has power to allow a defendant 
to amend his answer, by striking out a part of it. 
Oliver vs. Persons, : : . - 


9, It is unnecessary to make one, or the representatives 
of such an one, a party to a bill, whose name appears 
in a bond or agreement, as payee or obligee, when such 
an one had no real or actual interest in the transaction, 
nor could take any benefit under it, especially when it 
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appears that the name was inserted therein, solely for 
the benefit of a third person named in the bond or 


agreement. Lang vs. Brown, - - - 628 





10. An allegation in an answer, notin response to any 
charge in the bill, and unsupported by proof, is not’ to 
be considered by the jury as evidence. Cariéledge, 


guard., vs. Cutliff, et uz. - - - 758 


ESTOPPEL. 


. 


See Vendor and Purchaser, 1. 
“VIDENCE. 


1, Where a complainant places af. fa. in the hands of 
defendant to be collected, and the money used fora 
particular purpose, proof that the Sheriff collected the 
money aflords a presumption that the defendant (who 
is legal owner of the fi. fa. by transfer) has got the 
money, because it places the money where he may 
easily get it, and where, if he does not get it, the fail- 
ure is his own fault. Gilmore vs. Johnson, - - 67 : 


2. The defendant in ejectment, proved the existence, 
and loss or destruction, of a grant; he also proved that 
a copy-grant was not to be had from the Secretary of 
State’s office. 

Held, That on this foundation, a certificate from the 
Executive Department, that the grant had issued, was 
admissible. Day et al. vs. Huggins, - - 7 


3. It is error to receive the sayings of a guardian in his 
own favor, offered by himself or his administrator. 
Royston and wife vs. Royston, adm’x, - - 82 


4. Hearsay is not admissible against a party, unless he 
assents to it. Phillips vs. The State, - - 105 
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5. If the proof to rectify a written contract, is sufficient 
to satisfy a jury beyond a reasonable doubt, it is as 
much as is necessary. Durham and wifevs. Taylor, 
ex’or, - - “ “i x 


6. When a party proposes to prove that a certain amount 
of notes was turned over to another, in part payment 
of a demand, it is not necessary to produce the notes 
so turned over, the rule concerning the degrees of evi- 


801 


dence not applying tosuchacase. Danielvs. Johnson, 207 


7. Itis legal to prove that notes so turned over, were to 
be applied, not to the demand sued on, but to what the 
defendant owed the plaintiff, on account of their part- 
nership debts paid off by the plaintiff, and such notes 
so paid off are admissible as corroboration of the oth- 
er proof. Jd. 


8. It is error to give charges on a state of facts not 
shown by the evidence. Jd. 


9, A had a judgment on B., founded on a debt he held 
on B.; C. as A’s agent or attorney, for collecting the 
debt, was to receive ten per cent. as commissions, on 
the amount collected of the debt. 

Held, That C. was not a party or a privy to the judg- 
ment, and therefore, that it was not admissible as evi- 
dence against him. Nesbit vs. Cautrel et al. - - 


16. Gestures or exclamations or bearing, which are used 
as voluntary vehicles of thought, are an acted lan- 
guage, which is no more admissible in evidence in a 
man’s favor, than his spoken words to the same effect 
would be. Bowie & Co. vs. Maddox et ai. - - 


11. A party on the record, who at the trial, has no in- 
terest in the event of the suit may be examined as a 
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witness. Zhe Central Railroad § Banking Co. vs. 
Hines, Perkins § Co. 19 Ga. Rep. 203, affirmed. Fos- 
ter et al. vs. Leeper et al. - - - 


12, The copy of a letter pur rport ting to have been writ- 
ten by defendants to plaintifis, is inadmissible, there 
being no proof that it was ever received or even sent. 


Foster et al.vs, Leeper et ai. - - - 


13. Muniments of title proven to have been in existence 
for forty years, with possession in conformity, and com- 
ing from the proper custody, are admissible as ancient 
documents. Bell vs. McCawley, ex’or, - 


. A recorded deed of personal property is entitled to 


i 
go in evidence without other proof. Jd. 
15. The presumption of a gift arising from the delivery 
if of personal property by a Parent to achild, may be re- 





butted by iatieadais 4 cen Heng? of the child 
that he is holding, and san held from the beginning, 
underaloan J 


16. The contents ofa lost paper are not to be inferred 
from a name which the witnesses may give the paper, 
in opposition to proof of its terms. Thecontents deter- 
mine the name. and not aname the contents, /d. 





acinar Slane ~ - 


17. A party to a sult is incompetent as a witness for his 


co-party, as long as he remains liable for the costs. 


a 


Wilkes vs. McClung § Co. - - - 


18. The admissions of a life-tenant are not evidence 
against the remaindermen; they are not privies in es- 
tate—a privy being a successor to the same estate, and 
not to a different estate in the same property. Pool et 


TRAITS 


a 


ur.vs. Morris et al. - - - - 


19. Under an indictment for carrying a negro out of a 
county, the beginning of the ofience is the commence- 
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ment of the carrying, and the end of it is the crossing 
of the county line; and all that isdone from the begin- 
ning to the end, and all that is said, is admissible in ev- 
dence as a part of the res geste. Drumright vs. The 
State, - - - - - 


20. The sayings of other persons are admissible against 
a party when it affirmatively appears that he assented 
to them by his silence, or in some other way. Jd. 


21. When the defendant justifies his act by showing 
the consent of a person whom he alleges to be the true 
owner, he cannot show the fact by affidavits of that 
person asserting a claim to the negro. Jd. 


22, The admissions of parties are not to be regarded as 
an inferior kind of evidence, but the testimony which 
proves that admissions were made, and the terms in 
which they were made, should be scanned with caution. 
Ector vs. Welsh et ail. - - - 


23. The defendant introduced a deed purporting to be 
the deed of B. S. After the evidence had closed, the 
plaintiff offered a witness to prove the deed a forgery. 
The defendant objected to the proof, insisting that it 
came too late; and if not, that there was better evidence, 
namely: that of the subscribing witnesses; and also, 
that the proposed evidence was irrelevant. 

Held, That the objection -vas notgood. Wells vs. Walk- 
er, guardian, - - - - 


24, Threats by the deceased are not admissible in evi- 
dence when they were unknown to the slayer, and 
where the deceased did nothing in the conflict except 
to defend himself. Lingo vs. The State, - 


25. Communications between husband and wife are 
protected from disclosure, even after the relation has 
ceased. Jd. 
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When the existence of superior evidence is shown, 
inferior evidence is not admissible until it is also shown 
that the superior is not attainable. Raines et al. vs. 


Perryman, . = - 


27. Onan issue of will or no will, the executor present- 
ed himself as a witness, to prove the affirmative; and 
to render himself competent, he offered to deposita sum 
sufficient to pay the costs. 

Held, That he would still be interested in the event of 
the suit, to theextent of the costs ; because, if he gained 
ihe case, the costs would come out of the other party, 
and he would get back his deposit. Adams et al, 


ex’ors, vs. Sandige ef ux. - 


ant’s manner of leaving a place is 


: xr! oer 
oR > ‘ » clatonys 
28. W nen ine aerende 


introduced to show that he was absconding, his say- 


end 


ings, at the time of leaving, as to where he was going 
are a part of the res gestz. Oliver vs. Wilson, 


29. To entitle a party to the benefit of a written admis- 
sion of what an ite t witness would prove, were he 
present, it must b pe put in evidence, and read to the jury, 
by the party dain ming the benefit of it. Pournell vs. 
The Siate, - - - - - 





30. The presumptions arising against an accused, from 
the fact that a negro was seen going into his store- 
house after nine o’clock at night, and before day-break 
in the morning, with an empty bottle, and coming out 

directly after, with the bottle filled with whiskey, can 
not be rebutted by the fact that the owner knew that 
ihe negro was in, and permitted it; orthat the overseer 
was present, saw him enter, and permitted him to do 
so; or from the fact that the wife of the accused, and 
perhaps a boy, were in the house with the accused at 





the time. Jd. 


The sayings of the former owner are inadmissible 
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to prejudice the title conveyed, if made subsequent to 
the time when the title and property are parted with. 
James vs. Kerby, - . - - 


32. Admissions of an inkeeper that his guest has lost 
goods in his house, when proven bya witness who heard 
the admissions, are suflicient proof of the fact of lossto 
authorize the introduction of evidence to show the 
amount of the loss, although the innkeeper, when put 
on the stand as a witness, by the other party, may state 
that the admissions by him were founded solely on 
statements to him by the plaintiifi Kiichens vs. Rob- 


bins, - - - - -" - 


33. When one party puts the other as a witness on the 
stand, under our statute he is entitled to have his be- 
lief as well as his knowledge. Jd. 


34, A guest having shown the loss of his goods at an’ 
inn by other evidence, is himself a competent witness 
to show the amount of the loss. Jd. 


35. ‘The communications of one person to another are 
incompetent testimony, being hearsay only. Johns vs. 


Johns, - - - - - 


36. If the husband makes a violent assault upon one 
who attempts the seduction of his wife, and her char- 
acter for virtue is impeached, it is competent for the 
husband, when on trial for the assault, to giveevidence 
in support of the general character of his wife for chas- 

a 


tity. Biggs. vs The State, - - “ 
EXEMPTION LAWS. 


The Homestead Exemption Acts in this State do not 
protect property from judgments founded on (forts; 
they apply expressly and exclusively to judgments 


“™~ 


founded on contracts. Davis vs. Henson, Sh’ff, 


684 


713 


718 


345 











806 INDEX. 
FRAUD. 


1. Where parties settle a case of fraud with their eyes 
open, the settlement is binding. Ham vs. Hamilton. 


2. To a bill filed by an administrator to recover assets, 
the defendant set up the statute of limitations. The 
complainant insisted that the defendants held by fraud; 
the defendants met that reply by insisting that the heirs 


40 


had notice of the fraud, for the statutory period, before - 


the suit. The Court charged that, if the heirs had such 
notice, the administrator was barred. 

Held, That as there might have been debts to be paid 
by the administrator, and as the heirs might have been 
persons laboring under disabilities to sue, the charge 
was erroneous. Barfield vs. King et al. - 


3. Where one person sells a note to another, represent- 
ing it to be good, and knowing it to be worthless, the 
purchaser, when he discovers the fraud, may rescind 
the trade by tendering back the note, and after doing 
so, isno longer responsible for the use of proper means 
to collect the note. Clayton § Kennedy vs. O’ Connor, 


See Agreement, Reformation of, 1. 
FRAUDS, STATUTE OF. 


Letters written by defendant, acknowledging the terms 
of the contract, sufficient to take the case out of the stai- 
ute of frauds. Foster et al. vs. Leeper et al. - 


GRANTS. 


i. T'o authorize the presumption that land granted by 
the State, in 1795, had reverted, there must be proof 
that neither the grantee, nor any one claiming under 
him, has been known or heard of for such a length of 
time as to warrant the conclusion that the land was 
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abandoned, or that the heirs of the grantee had be- 
come extinct, or that it had been escheated on account 
of the alienage of the grantee, or for some other cause. 
Sutton vs. McLeod, - - - - 


2, The warrant for a survey of land upon an application 
under the head rigiits laws of this State, must be suffi- 
ciently certain, in its description of the lands to be sur- 
veyed, giving “ the buttings and boundings,” so that the 
survey can identify and enter upon the particular lands 
to be surveyed, from the description given in the war- 
rant. Miller vs. Woodard, - - - 


GUARDIAN AND WARD. 


In charging rents against a guardian, for lands occu- 
pied by him, it is right to allow him credit for the full 
value of the improvements put on it by him; but then 
he must be charged with the rent as increased by this 
superadded value to theland. Royston et ux, vs. Roys- 
ton, adnv’x, - - - - - 


. It is proper, in estimating the value of rent, to receive 
J 


paren of the rent brought by neighboring lands of 


like quality, during the same time, and also evi- 
dence that, during that time, many neighboring lands 
lay idle, and that it was common there for renting plan- 
tations to be rented once in every hin 


no price but repairs. Jd. 


r or five years for 


. There is no law authorizing the administrator of a 
- eceased guardian to make returns tothe Court of Or- 
dinary, of moneys paid out for the ward, either by the 
sasdiien in his lifetime, or by the administrator after- 
wards; and such returns, when made, are not evidence 
for the benefit of the guardian. Jd. 


4. Wherea guardian puts out the money of his ward at 
interest, and has to resort to suits to collect it back, itis 
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right to allow him reasonable attorneys’ fees for the col- 
lection. Jd. 


5. The only Act (1792) which provides for a forfeiture 
of commissions, on account of a failure to make re- 
turns, does not embrace guardians; and these, there- 
fore, wattle’ to the commissions prescribed by the 
Act of puiee without regard to their making or failing 


to make returns. /d. 


6. Therule of interest against guardians, &c., is as fol- 
lows: Up to the Ist January, 1848, simple interest is 
the rule, and compound interest the exception—simple 
interest except in thecases where there is fraud or gross 
negligence, and then compound interest, the com- 
pounding to be done at the end of each period of six 
years, And the rate of interest, whether simple orcon 
pound, is 8 per cent. - annum up to the ist saan, 
1846, and after that, 7 per cent. per annum up to the 
Ist January, 1848. After Ist January, 1548, the Leg- 
islature has prescribed a rule of its own: 7 percent. per 
annum for the first six years, without compounding, 
and 6 per cent. per annum, compounded annually. Jd. 


7. The failure of a guardian to make returns of the in- 
terest accumulated in his hands, is not by itself suffi- 
cient to authorize the finding of fra sand the charging 
of compound interest. Jd. 


8. The disbursement of a guardian ought to be made out 
of interest, and not of principal. Jd. 


9, The guardian is entitled each year to retain in his 
hands, from the beginning of the year, without interest, 
enough of the fur fed to cover the disbursements of that 


year. ld. 


10. The commission on interest to which a guardian is 
entitled, is 24 per cent. as the lowest limit, and 10 per 
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cent as the highest—the latter to be reached or not, ac- 
cording to the opinion the jury may form of the skill 
and fidelity with which he has managed the estate— 
the former the rule where interest accumulates in the 
hands of the guardian without lending out. But upon 
all interest received (from lending out) and paid away, 
he is entitled to at least 5 per cent—2} for receiving, 
and 21 more for payingaway. Id. 


11. Where a father, in limited circumstances, receives 
a fund, as guardian for his minor children, and by or- 
der of the Court of Ordinary, is allowed to retain the 
same Without interest, the sum being small, as compen- 
sation for his trouble and expense in collecting the 
money, in managing it, and to aid him in the support 
and maintenance of his wards, and upon the intermar- 
riage of two of them, settles with their husbands, pay- 
ing them over the original amount, one of them, if not © 
both, having full knowledge of all the facts, and upona 
bill filed after the lapse of seventeen years from the set- 
tlement with the first, and seven or eight years since 
the settlement with the last, and the jury find for the 
defendant, a Court of Equity, under all the facts of the 
case, will not disturb the verdict. Brown et ux. vs. 
McWilliams e! a’. ; - - - 194 


12, Where a guardian makes annual returns of the con- 
ditions of his ward’s estate, he will be allowed all rea- 
sonable charges for the’education{and'{maintenance of 
the ward, althou ghthey may exceed the income. The 
single circumstance of the excess does not render them 
improper or unreasonable. Smith vs. Hilly et ux. 582 


13, That the guardian, having possession of such set- 
tled estate, was bound to provide the clothing of his 
ward out of that trust estate, instead of the ward’s in- 
dependentestate. Cartledge, guard., vs. Cutliff et ux. 758 
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14. A guardian is entitled to at least twoand a half per 
cent. commissions on all interest that accumulates in 
his hands, on balance in his hands due the ward, not- 
withstanding his failure to make any statement there- 
of in his annual returns. Jd. 


15. A guardian who, in his answers to a bill filed against 
him for an account, appends a statement of the annu- 
al balances due by him to the ward, with a calculation 
of interest credits, or showing what he estimates the 
balance to be, is not entitled to have suchstatement or 
calculation togo to the jury as evidence, 7 for any 
purpose. Ld. 


HUSBAND AND WIFE, 


1. Marriage gives to the husband sucha title to the 

‘ wife’s land that he may, after her death, although he 
has never reduced it into his possession, sue for it, 
and recover it, without having administered on her es- 
tate. Prescott et al. vs. Jones et al. - - 


2. Where husband and wife are parties on one side to 
an agreement for the benefit of the wife and children, 
and they have become entitled by an advantageous 
part performance by the other side, to a full perform- 
ance for the benefit of the wife and children, the hus- 
band cannot defeat the rights of his wife aud children 
by a release. Gilmore vs. Johnson, - - 


3. The wife has an equity to a settlement out of her 
share in her father’s estate, until her husband’s mari- 
tal right has attached to that share. Lowe, ex’or, vs. 
Cody, - - - - - - 


4. Upon the death of the wife, having 2 separate proper- 
erty, the title in such properiy vests in the husband; 
and that right is not lost to his representatives, although 
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the husband failed to administer on his wife’s estate 
during his lifetime. Dwedle, adm’r, vs. Roath, ex’or, 


INFANTS, 


1. An infant should always sue and be sued in their 
own name, and appear by guardian or next friend. 
And if an infant fail or refuse toappoint one, the Court, 
at the instance of the plaintiff, will do it for him. Jack, 
for another, vs. Davis, - - - - 


2, Aminor child, off at school, contracted an account 
with merchants, which his father paid. The next year 
the child contracted another account with the same 
merchants, which the father refused to pay. The first 
year, and also the second, the father caused the mer- 
chants to be notified that they were not to sell the son 
any goods without instructions from the man with 
whom the son was boarding. There was no evidence 
as to the amount and items of the second account. 

Held, That the father’s paying the first year’s account 
was ngt a fact from which it would be allowable to in- 
fer that he authorized the contracting of the second 
year’s account. Wilkes vs. McClung § Co. - 


INJUNCTION. 


1. One member of a firm, after the dissolution of the 
partnership, will be’ restrained from publishing letters 
written to him by another member in the course of 
their business, and appertaining thereto, without the 
consent of the writer; it not appearing that the pur- 
pose of justice, civil or criminal, required the publica- 
tion. Roberts vs. IicKee, - - - 


2. Where every charge in complainant’s bill, upon 
which its equity depends, is fully met and denied by 
the defendant, the injunction will ordinarily be dis- 
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solved; especially when it is to restrain the collection 
of a debt, of more than thirty years standing, and for 
the recovery of which, a judgment has been obtained 
at law, upon the confession of the defendant. Grave- 
ly vs. Southerland, - : - - 335 


3. Where a creditor takes goods from his debior on sale, 
in satisfaction of the debt, with a condition that the 
debt shall be re-opened and be collected if the goods 
should be taken away from him by older liens against 
the debtor, the creditor will not be enjoined, even be- 
tore the condition has happened, so long as older liens 
remain outstanding, and the condition, therefore, re- 
mains in possibility, from putting his debt into judg- 
ment, in order to be in readiness to meet the condition 
to the best advantage whenever it may happen. He 
does no wrong, and will not be restrained, until he at- 
tempis to enforce his judgment. Camp vs. Matheson 
et al. - - - - - - 351 


4, When a bill is presented for sanction, it is not a suf- 
ficient ground for refusing it that the same matter has 
already been passed upon in another case between the 
same parties. Dulin vs. Caldwell § Co. . - 362 


5. When the allegations are stated fecbly in the bill, 
and denied strongly in the answer, the injunction ought, 
in general, to be dissolved. Williams et al. vs. Garri- 
son, - - - - - - 503 


See Easement. 
INSOLVENT DEBTORS. 
A creditor is not bound by the discharge of his debtor, 


under the honest debtor’s Act, unless it appears in the 
“entry,’ on the minutes of the Courts, that such credi- 
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tor received notice of the debtor’s intention to apply 
for the benefit of the Act. Odell vs. Hartsfield, <= 


INTERROGATORIES. 


Under our statute of 1854, (see Acts 1853-54, p. 49,) 
confining objections in trials in the last resort, against 
depositions taken under commission, after the case has 
been submitted to the jury, to those which are based 
upon irrelevancy, no objection on account of the evi- 
dence being hearsay will be entertained. SrerpHEens 
dissenting. ctor vs. Welch et al. - - 443 


JOINT TENANTS AND TENANTS IN COMMON. 


1, One joint tenant cannot maintain ejectment against 
another, unless the defendant does something which 
amounts to a disclaimer of the title of his co-tenant. . 
Lawton et al. vs. 4dams, - - - 273 


2, A joint tenant cannot maintain trover against his co- 
tenant, except in a case where one has taken several 
possession to the exclusion of the other; and in such 
a case, the measure of his recovery is the value of his 
interest in the particular property, after allowing his 
co-tenant the value of Azs interest in all other property 
covered by the same joint title, and held by the plain- 
tiff adversely to his co-tenant. In other words, a re- 
covery in such a case, is a severance of the joint ten- 
ancy, and the defendant may refuse a severance as to 
the part in his adverse possession, unless the plaintiff 
submits to a severance of that part of the joint proper- 
ty which may be held by him in the like adverse pos- 
session. Roddy and wife, et al. vs. Cox, - - 298 


JUDGMENTS, MOTION IN ARREST OF. 


A motion in arrest of judgment can be sustained only 
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upon such cause as is apparent upon the face of the 
record, Reinhart vs. The State, - - 


JUDGMENTS. 


1. A judgment cannot be vacated on account of grounds 
which could have been taken before judgment, but 
have been negligently omitted, or taken and overruled. 
Barksdale, adm’r, et al. vs. Green, - - 


2. A judgment in a matter of discretion ought not to 
be disturbed without a strong reason. Buchanan vs. 
Ford, - - - - - - 


JUDGMENTS, FOREIGN. 


The contents of a judgment or decree, rendered in the 
Courts of another State, cannot be proven by parol. 
James vs. Kerby, - - - - 


LANDLORD AND TENANT. 


Although the relation of landlord and tenant prevents 
the tenant from disputing the landlord’s title, yet it does 
not prevent him from buying up a title, to be asserted 
after the termination of the tenancy and the redelivery 
of the land. Wiliams et al. vs. Garrison, - - 


LEVY, WHAT CONSTITUTES. 


To constitute a levy, there must be a seizure of the 
property by the officer, and a taking of it into his con- 
trol. Levy, Sheriff, vs. Shockley, - - 


LIENS, EQUITABLE. 


A next friend having obtained a decree in chancery 
securing a remainder interest to the minors for whom 
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he acts, has an equitable lien on the estate which he 
has benefitted, for all proper expenditures of money 
made by him, but not for his personal services. Dan- 
iel vs. Powell et al. - - - - 


2. ‘he decree for his reimbursement should be so shap- 
ed as not to interfere with the preceding life estate, and 
to operate as a present lien upon the estate in remain- 


der, to be enforced whew tie remainder falls into pos- 
session by the termination of the life estate. Jd. 


LIENS, STATUTORY 


F. sells a town lotto R. and S., and takes their notes 
for the purchase money, giving them a bond to make 
titles, when the money is paid. The vendees go into 
possession, and employ C. to make certain improve- 
ments; C. files and records his mechanic’s lien, and 
sues and recovers judgment on his claim against R. 
and S. In the meantime the purchasers finding they 
are unable to pay, agree to rescind the contract, taking 
up their notes and surrendering to F. his bond for ti- 
tles. The lot is levied on by the 7. fa., in favor of C., 
against R. and S., and claimed by F. 

Held, That the property is not subject to the debt, 
notwithstanding F, had knowledge of the work, while 
it was being done, and made no objection. Callaway 
vs. Freeman, - - -. - - 


LIMITATIONS—STATUTE OF. 


1. Courts of Equity will not relieve from the bar of the 
statute of limitations, where a party has remained in- 
active from ignorance of his rights, nor do they re- 
lieve from the bar, unless the subject matter was pend- 
ing in some Court before the bar attached. dams vs. 
Guerard, - - : - - 
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2, Under our statutes, the endorsement of a sealed in- 
strument, although the signature of the endorser has 
no seal nor scroll attached to it, is itself a contract un- 
der seal, and the statutory bar applicable to it is twen- 
ty years. Milledge vs, Gardner, - - 


3, The claims of an endorser against the maker, to re- 
fund money which the endorser has paid on a judg- 
ment against him as such, though the judgment may 
be dormant, and the endorser may not have got control 
of it by an order of Court as prescribed by the statute, 
is never barred by the statute of limitations, so long 


as the endorser las it in his power to get control of 


the judgment and have it revived and paid. This he 
may do on a judgment obtained bejore the limitation 
Act of 1856, at any time within twenty years after the 
rendition of the judgment, Jd, 


LIFE ESTATE. 


1. An assent to the life estate is an assent to the devise 
over, whether it be a vested or contingent remainder. 
Gay vs. Gay, - - - - ‘ 


. When slaves are directed by the will to be divided 
prienvain the remaindermen, and they are left by the 
tenant for life, in possession of one of the tenants in 
common, he is a fit and proper person to institute pro- 


ceedings to make the division. Jd, 


3. If, after the death of the first taker, the executor by 
the will has a trust to perform, arising out of the pro- 
perty, the rule would not hold; for in that case the pro- 
perty must be subject to his control, and of course he 
must have the legal title. /d. 
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MARRIAGE SETTLEMENTS. 


Before our Act of 1821, making every estate one in fee, 
unless some less estate be expressed by limiting words, 
a marriage settlement conveyed the entire legal estate 
in real and personal property to a trustee, and declared 
a trust in favor of the husband and wife during the life 
of the longest liver of them, with remainder to their 
children, without using words to expressly confine 
the remainder to a life estate, or to expressly extend it 
toa fee. 

Held, That any resulting trust after the death of the 
children, was rebutted by a subsequent deed taken by 
the same parties, professing to follow the very same 
trusts expressed in the marriage settlement, and in do- 
ing so, expressing a trust in favor of the husband and 
wife during the life of the longest liver, with remainder 
to the children and their heirs. dams vs. Guerard, 


MERGER. 


One estate can not be merged in another, unless both es- 
tates are owned by the same person in the same right. 
Pool et uz. vs. Morris et ail. - - - 


MORTGAGES. 


1. An agreement to execute a mortgage in presenti, the 
actual execution failing through inadvertence, does not 
constitute such a lien as will prevail against subsequent 
judgment creditors. Price vs. Cutts, Sheriff, et al. 


2. If one, after selling personal property, retains posses- 
sion, and subsequently, and while in possession, exe- 
cutes a mortgage to a third person, to secure a debt, the 
lien of the mortgage must prevail over the previous 
sale, if the mortgage was not fraudulent, and the mort- 
gagees had no notice of the former sale, at or previous 
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to their taking the mortgage. Doliner, Potter § Co. vs. - 


Williams, - = ‘ , ‘ 


3. The declarations of the mortgagor, at and previous to 
the execution of the mortgage, the mortgagees not be- 
ing present, and assenting to such statements, are inad- 
missible to prove notice to them of the former sale, or 
fraud in the mortgage. Jd. 


NEW TRIAL, 


1. A new trial will be granted if the evidence is not suf- 
ficient to justify the verdict. Cook vs. The State, 


2. New trial will not be granted on the ground that the 
verdict is contrary to the evidence, ina case where there 
is a conflict between a promissory note on the one side, 
and on the other a single witness who has a manifest 
bias in favor of the defendant. Boonvs. Boon, 


3. New Trial Act construed: New trial willnot be grant- 
ed by Supreme Court for any error except such as 
might have hurt the party moving the new trial. Jd. 


4, The verdict of a jury will be set aside, and a new tri- 
al granted, when there is no evidence to warrant the 
finding. Renwick vs. LaGrange Bank, - - 


5. A verdict is not unsupported by the evidence where 
the evidence against the verdict is conflicting in itself, 
and where there is evidence in favor of it, consisting of 
the sayings of the person against whom it is rendered. 
Goodwyn vs. Goodwyn, - - - 


6. A new trial will not be granted by this Court on the 
ground that the verdict is unsupported by the evidence, 
in a case where the evidence is highly conflicting, and 
a new trial is refused by the presiding Judge. Coggin 
vs. Jones et al. - - - - 
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7. A new trial will not be granted on the ground of newly 
discovered evidence, where the evidence so discovered 
is merely cumulative. Jd. 


s. A defendant in a motion for a new trial can (gene- 
rally) avail himself of only such defences as he has 
made during the trial. McDaniel vs. Walker, 


9. If the evidence fully supports the verdict, it will not 
be set aside on the ground of excessiveness. Foster et 
al. vs. Leeper et al. - - - - 


10. That there is a mere preponderance of evidence 
against the verdict is not sufficient to authorize the 
granting of anew trial. Sinzth vs. Smith, : 


11. A newtrial will not be granted when the verdict is 
sustained by the evidence, and no injusticedone. Lang 
vs. Brown, - - - : - 


OFFENCES, HOW CREATED. 


To confer power on a Judge to dry offences, creates no 
offence. He must try according to /aw, and where there 
is no law there is no offence. dams vs. Mayor of 
Albany, - . - - - 


PARTNERS AND PARTNERSHIPS. 


1. W. & P. were partners intrade. P.dies,and W. gives 
a mortgage to his representatives, to secure P’s estate 
in the payment of an individual claim; and also to 
indemnify it against the payment of the firm debts. 
The mortgaged property is sold, and the money 
brought into Court. It was not pretended but that the 
estate of P. was solvent. 

Held, That the creditors of the firm were not entitled to 
have this fund withheld from the administrators of P., 
and applied directly to their demands. Wimpee et ail. 
vs. Mitchell, adm’r, - - - - 
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2. Persons who, by their acts, hold themselves out as 
members of a firm, when they actually are not such 
members, are liable as such, only to those persons who 
have acted on the faith of the truth of the appearance. 


Bowie & Co. vs. Maddox e& ai. - - 285 


POSSESSION OF PROPERTY BY DONOR AFTER 
GIFT, 


The single fact that a donor retains the possession of 
the property given, is sufficiently explained by show- 
ing that he is the parent, or stands in loco parentis to 
the donee, who is a minor and resides with him. Ze- 
tor vs. Welsh eé al. - - - . 443 


PRACTICE IN SUPERIOR COURT. 


1. It is no error to allow counsel, while addressing the 
jury, to use and refer to a written argument. Royston 
et ux. vs. Royston, adm’z, - - - 82 


2, It is error in the Court to submit to the jury an issue 
of fact, upon the assumption that there is evidence to 


authorize a finding, when there is no proof to warrant 
the assumption. Renwick vs. LaGrange Bank, 200 


3. Where the process is endorsed on the back of the writ, 
it is sufficient, without stating the case, or naming the 
defendant; and were it defective, it is amendable. 
Smith vs. Morris, - - . m 339 


4. Plaintifi’s attorney endorsed upon the declaration, in 
the Clerk’s office, in vacation, the following entry: “I 
hereby discharge and dismiss the bail process, and bail 
sued out at the commencement of the action.” 

Held, ‘that the effect of the entry was to dismiss the bail 
process only, and not the suit upon which it was graft- 
ed. Watker et al. vs. Scott, - - . 392 


4, Judgment is entered up against A. as principal, and 
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B. as security, on appeal; C., another security, being, 
through inadvertence, omitted. 

Held, That upon a motion to amend the judgment so 
as to include C., A., the principal, was not entitled to 
notice. Jd. 


6. An agreement by the defendant, that he will waive 
all objections as to jurisdiction, &c., and which he de- 
nies and refuses to abide by, to be binding and enfor- 
cible by the Courts, should be reduced to writing. Are 
defendants in criminal cases liable to be taxed with the 
cost of witnesses, who are subpa@naed and sworn but 
notexamined? Quere? SHuffvs. The State, - 


7. Pending an action with bail process in the Superior 
Court, the plaintiff took out an attachment on the same 
demand, returnable to the Inferior Court. 

Held, That he had the righttodo so. Wood vs. Car- 
ter, - - - - - - 


8. 53d Common Rule of Practice maintained. Sutton 
vs. MicLeod, - - ‘ , ‘ 


9. The parties being at issue on a claim case, agreed to, 
and did submit to the Court, the questions of law ari- 
sing out of the will and codicil of D. W., as to the in- 
terest of D. G. W. under the same, and whether such in- 
terest be subject to executions against said D. G. W. 
The Court having decided such interest to be subject, 

Held, That the claimant was concluded by such decis- 
ion only as to the question submitted. Hodges, trus- 
tee, vs. Holiday et al. - - - 


PRINCIPAL AND AGENT. 


No sayings of an agent are admissible against his 
principal, except what he says concerning his appoint- 
ed business while he is doing it—dwm jervet opus. 
Sweet Water Man. Co. vs. Glover, - - 

Atlanta and LaGrange R. R, Co. vs. Hodnett, - 
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PRINCIPAL AND SURETY. 


1. Asurety being sued, pleaded that he had required 
the creditor to sue the principal, and that the creditor 
had failed to do so for three months. 

Held, That evidence that the surety was indemnified by 
the principal, was admissible on this plea, as such in- 
demnity would be a circumstance tending to show, 
either that the surety had never made such a requisi- 
tion, or, that if he ever had, he had waived it. Bazly 
vs. New, adm’r, “ - - - 


2. If the surety give notice to the creditor to sue the 
principal, and then ask the creditor for indulgence, he 
waives the notice, provided his request was made be- 
fore the expiration of three months after the notice, 
and provided it was a request for indulgence to his 
principal, not to himself. Jd. 





PURCHASER FOR VALUABLE CONSIDERATION. 


1. The doctrine that a purchase for value, without no- 
tice, takes precedence of a prior gift, applies only to a 
case where the two conflicting titles are derived from 
the same source. Bell vs. McCauley, ex’or, - - 


2. The principle, that a dona fide purchaser, without no- 
tice, is protected, applies only where the legal title is in 
one person, and the equitable title in another. Hells 
vs. Walker, guard. - - - - 


3. A bond for titles with the purchase money paid, is 
not good against a subsequent conveyance, to a pur- 
chaser for value who purchases without notice of the 
bond, and records his conveyance in due time. dlen 
vs. Holding et al. - : - - 
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RAILROADS. 


The Act incorporating a railroad, contained this provis- 
ion: “And no subscription shall be received and al- 
lowed, unless there shall be paid to the commissioners, 
at the time of subscribing, the sum of five dollars on 
each share subscribed.” This provision was not com- 
plied with. The corporation, nevertheless, organized 
itself, by electing directors, &c., and commenced build- 
ing the road, by contracting with persons to grade it, 
&c. Some of those persons were not aware of the 
failure to pay the five dollars a share, or the subscrip- 
tions for stock. Afterwards, one of the stockholders, 
who was aware of that failure when he became a stock- 
holder, and who voted at the election of directors, and 
otherwise aided in setting up the corporation, applied 
to the Court for leave to file an information in the na- 
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ture of a guo warranto, against the directors, to require © 


them to show by what authority they exercised their 
powers. The Court rejected the application. 
Held, That the Court did right. Cole vs. Dyer, - - 


RECORDS, AUTHENTICATION OF. 


A certificate in the following form: “The above and 
foregoing is a true copy,” &c., is a sufficient authenti- 
cation of a record. Harden et al. vs. Webster, Par- 
melee & Co. - - - - - 


SHERIFF. 


A Sheriff is liable for the money due on a f.fa. in his 
hands, if he refuses or fails to levy it on property which 
is pointed out to him by the plaintiff inf. fa., without 
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making any objection to making the levy for want of 
indemnity. The fact that the plaintiff points out the 
property, is indemnity to the extent of his ability to 
respond, and if that is not sufficient, the officer is bound 
to make the objection at once, so that it may be met 
and removed. Levy, Sheriff, vs. Shockly, - 


SHERIFFS’ FEES. 


The Sheriff, or one who acts as his agent, pro hac vice, 
is entitled only to his prescribed fees for keeping ne- 
groes, stock, &c., although he works them profitably, 
aud brings the product of their labor into Court for 
the benefit of creditors. Price vs. Cutts et.al. - 


SHERIFFS, RULE AGAINST. 


The jurisdiction of a rule against a Sheriff, to account 
for tax fi. fas., placed in his hands, lies in the Inferior 
Court, and not in the Superior. Bell vs. Brown, Sher- 


Pe Bria ag SN ae oe age leg 


SUPREME COURT. 


The statute organizing the Supreme Court makes no 
provision for the hearing of er parte cases. Ez parte, 
Burney, adm’r, - - - - - 


SUNDAY. 


On the party pleading the said Act of 1762, is the onus 
of showing, that the contract resisted, was made by 
the parties to it, in the exercise of “ worldly labor, bu- 
siness, or work, of their ordinary callings.” Sanders 
vs. Johnson, - - - / - - 
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TROVER. 


In trover, a deed to the plaintiff, from one who has no 
title, can give the plaintiff no right to recover. Raines 
et al. vs. Perryman, - - - - 


TRUSTS, WHEN EXECUTED. 


Elcey Jones, a feme sole, possessed of an estate of land 
and negroes, in her own right, being about to marry, 
makes a marriage settlement, by which the whole es- 
tate is conveyed absolutely and irrevocably to a trus- 
tee, for the support and clothing of herself and family, 
(in which is included Mary S., an infant daughter by 
a former marriage, so long as she continued single and 
a member of the family) and at the death of the said 
Elcey, the estate to go to certain named children by a 
former marriage. The marriage takes place, and the 
husband takes possession of the property embraced in 
the marriage settlement, and becomes by appointment 
the guardian of the infant Mary S., who was entitled 
to a considerable estate in her own right. 

Held, That the provision in the marriage settlement 
for the clothing of Mary S., while she remained a 
member of her mother’s family, and previous to her 
intermarriage, was good as an executed trust, and a 
Court of Equity will compel its execution in her favor. 
Cartledge, guard., vs. Cutliff et uz. - - 


TRUSTEES. 


When one conveyance to a trustee directs him to make 
another of the same kind to a third person, equity 
will dispense with the second conveyance, if the first 
will produce precisely the same result, operating as 
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a conveyance under the statute of uses. dams vs. 
Guerard, - - - - - 


WIFE’S EQUITY. 
See Husband and wife, 3. 


WILLS, EXECUTION, REVOCATION AND 
PROBATE OF. 


1. The probate of a will made upon only five days no- 
tice to the widow of the testator, at a time when she 
is in a novel and distressed condition, is not probate 
in solemn form as to her. Lively et al.vs. Harwell, 
ex’ or, - - - - - - 


2. A will being revoked by the subsequent execution of 
an inconsistent one, is it revived by the single fact that 
the subsequent will is itself afterwards revoked? Jd. 


3. A will having been last known in the custody of the 
testator, and not found after his death, is presumed 
to have been destroyed by him. Jd. 


WILLS, CONSTRUCTION OF. 


1. Joseph McConnell died in 1840, By his will, he 
gave alife estate in his negroes to his widow. He di- 
rected that all of his children should have an equal 
share of his property. And at the division, which was 
to take place at the death of his wife, he gave Esther, 
a woman, to Sarah Wardlaw, his widowed daughter. 
Sarah afterwards, and since the death of the testator, 
intermarried with James Martin. 

Held, That Sarah took an equal share only of her fath- 
er’s estate, to be ascertained and determined at the 
death of her mother; and that it vested in her hus- 
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band, James Martin. That the provision in the sta- 
tute requiring ‘claims,“at* administrator’s sale, to be 
made previous to sale day, is directory only; and that 
failure to do so, does not invalidate the claim. Mar- 
tin, adm’r, vs. McConnell, adm’r, - - 


2, The ninth item of the will of John Coggin, deceased, 
was as follows: “I give to my daughter, Mary Scott, 
and her children, free from the disposition of any fu- 
ture husband, Anaky and her two children, viz: Floy 
and Martha; and Letty and her child Winny; and 
Minerva and Miles, and Rose and increase; and three 
hundred dollars in money or notes, at’my death.” 

Held, That Mary Scott took, as joint tenant with her 
children, and not a life estate in the whole property. 
Jackson and wife vs. Scoggin et al. : - 


3. A bequest to trustees in trust for a’son_and his wife 
and children, and then more specifically stated to be 
for “the use of, and support and maintenance of the 
said son and his family, and the support and educa- 
tion and setilement of the children”—is a gift to the 
children of the entire beneficial interest, subject to the 
support and maintenance of their father and his wife 
and family, so long as the father and his wife and’fami- 
ly may live. Napier et al. vs. Napier, - : 


4, W. H. B. gave to each’of his daughters, by will, cer- 
tain property, “to them and their children, heirs of their 
body.” 

Held, That the daughters took respectively, an estate 
for life, remainder’ to their children, born and to be 
born, at their death. Goss and wife vs. Eberhart, 


5. “I, LaFayette Ingram, make the following disposi- 
tion of my property: Owing to the peculiar condition 
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of my property, and being desirous of keeping my ne- 
groes together as long as it can be done, and having 
the utmost confidence in my long tried friend, William 
Fraley, that he will entirely carry out my wishes and 
desires, as they may be expressed by me, either verbal- 
ly or in writing; and well knowing that my said friend 
will, by this will, be able much more effectually to dis- 
pose of my estate, as I wish it done, than I could at 
this time do myself, and with much less trouble to 
himself, I hereby give to the said Fraley my entire es- 
tate, real and personal, notes and other debts due me, 
money and property of every kind. 

“T nominate, constitute and appoint my friend William 
Fraley, executor of this my will, hereby revoking any 
and all former wills by me made, and declare this to 
be my only last will and testament.” 

Held, That the words accompanying the bequest in this 
will, created a trust, and would, had the trust been suf- 
ficiently declared, excluded all discretion in the lega- 
tee; but the testator having failed to declare the trust, 
the legatee did not take the estate beneficially, but held 
the same as trustee for the next of kin of the deceased. 
Ingram et al. vs. Fraley, - - . 


6. A testator, by the sixth item of his will, made in the 
State of Virginia, in 1793, where he resided, made the 
following bequest: “I lend to my grand-daughter, Jin- 
cey Jordan, during her natural life, the use and servi- 
ces of the following slaves and their increase, to-wit: 
Edy, &c., (which said negroes I had lent to my son, 
Henry Haily, at my discretion,) and at her decease, I 
give the said slaves and their increase to the heirs of 
her body, lawfully begotten. But if she should die 
without such issue, in that case, I give the said slaves 
and their increase to my grand-children, Letitia and 
Richard Hyde Haily, aforementioned, or the survivor 
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of them, and the heirs of their bodies, lawfully begot- 
ten. And in default thereof, then to my grand-sons, 
Henry and Hudson Haily, or the survivor of them, and 
their heirs forever.’ 

Held, That Jincey Jordan took an estate tail in the ne- 
groes, which was enlarged by the laws of Virginia in- 
to an estate in fee simple. Pournell et ux. vs. Harris, 736 


7. That the word “end,” used in said clause, imports 
the same sense as “ give,” andis so to be construed. Jd. 


s. That the gift of the wse and services, in said item, car- 
ries the corpus of the property with the use. Jd. 


VENDOR AND PURCHASER. 


One who, by acts or declarations, induces another to buy 
property, as the property of a third person, is thereby 
estopped from setting up title in themselves to said 
property; but to make such acts or declarations a bar, 
itshould appear that they were known to the purcha- 
ser, and that he acted upon them, and not upon his own 
knowledge or judgment. McCune vs. McMichael, 312 


























